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I. InTRODUCTION

By most measures, modern American environmental law has
been a great success. With few exceptions our air is cleaner, our
water purer, than in 1970.! Despite these achievements, however,
the last decade has witnessed repeated calls for a significant shift in
regulatory emphasis. The top managers and scientific advisors in
the United States Environmental Protection Agency (EPA) have
consistently declared that maintenance of productive natural sys-
tems demands more attention and should, in fact, become one of
the agency’s highest priorities.? In recommending that reduced
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1. Passage of the Clean Air Act is often considered the start of the medern era of
environmental law, representing the advent of national, uniform pollution control stan-
dards. Se eg., U.S. ENvrL. PROT. AGENcY, EPA-454/R-95-011, NarnioxaL Air PoLLuranT
Erassion Trenps, 1900-1994, ES-1 to ES-5, 3-1 to 45 (1995) (presenting and discussing
trends in emissions of several major air pollutants); Office of Water, U.S. Envil. Prot.
Agency, Clean Water Act: A Brief History, hup://www.epa.gov/owow/cwa/shistory.htm
(describing water quality major improvements in twenty-five years since passage of the
Clean Water Act in 1972).

2. Sez, eg, U.S. EnviL. ProT. AGENcy, EPA/600/R-98/086, EcoLocleal RESEARCH
StratEGY E-1(1998) (noting that “[e]cosystems provide valuable renewable resources and
services such as . . . water storage and flood control” and acknovledging “great interest in
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ecological risk become a primary focus of EPA,? its scientists and
managers have revealed the single greatest failing of modern envi-
ronmental law and its greatest challenge today—the inadequate
protection of ecosystems and the services they provide.*

Largely taken for granted, healthy ecosystems provide a variety
of critical services. Created by the interactions of living organisms
with their environment, these “ecosystem services” provide both
the conditions and processes that sustain human life—purifying air
and water, detoxifying and decomposing waste, renewing soil fertil-
ity, regulating climate, mitigating droughts and floods, controlling
pests, and pollinating plants. Although awareness of ecosystem ser-
vices dates back to Plato, ecologists, economists, and lawyers have
only recently begun systematically examining the extent and impli-
cations of these services’ valuable contributions to social welfare.
Not surprisingly, recent research has demonstrated the extremely
high costs to replace many of these services if they were to fail, on

the concept of ecosystem management. . ..”) [hereinafter EPA EcoL. Res. STrAT.]; Ecosys-
tem Protection Workgroup, U.S. Envtl. Prot. Agency, Toward a Place-driven Approach:
The Edgewater Consensus on an EPA Strategy for Ecosystem Protection (March 15, 1994),
(discussed and cited at http://www.epa.gov/ecoplaces/intro.html (last visited March 15,
2001) (declaring that the EPA’s ultimate goal should be healthy, sustainable ecosystems
and advocating 2 “place-driven” approach to management, driven by the environmental
needs of communities and ecosystems) [hereinafter The Edgewater Consensus].

3. See EPA EcolL. Res, STRAT., supra note 2, at 3-1, 3-32 (identifying the assessment of
ecological risk as one of four areas in the EPA’s core research programy); see also, e.g., U.S.
Envd. Prot. Agency, Watershed Ecological Risk Assessment, at http://www.epa.gov/ncea/
weracs.hum (last modified May 3, 1999) (explaining that ecological risk assessments will be
used to improve decision-making in five watersheds).

4. Consider the blunt conclusion of EPA’s senior managers in their widely circulated
1994 statement known as The Edgewater Consensus. They declared that

[b]ecause EPA has concentrated on issuing permits, establishing pollutant limits,

and setting national standards, the Agency has not paid enough attention to the overall

environmental health of specific ecosystems. In short, EPA has been ‘program-driven’ rather

than ‘place-driven.’

Recently, we have realized that, even if we had perfect compliance with all

our authorities, we could not assure the reversal of disturbing environmental

trends.

(emphasis added) The Edgewater Consensus, supra note 2.

The concern for the overall health of ecosystem extends beyond the EPA senior man-
agers. The Clinton Administration, for example, formally adopted an ecosystem approach
and created an Interagency Ecosystem Management Task Force in 1996. See INTERAGENCY
EcosysteM MANAGEMENT Task FOrck, 3 THE EcosvysTEM ApproAcCH: HEALTHY ECOSYSTEMS
AND SusTAINABLE EconoMies, Case Stupies 1 (1996) (presenting background, discussing
issues, and making recommendations regarding seven ecosystems: the Anacostia River Wa-
tershed, Coastal Louisiana, Great Lakes Basin, Pacific Northwest Forests, Prince William
Sound, South Florida, and Southern Appalachians).
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