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Professor Richard Epstein’s 1992 book, Forbidden Grounds: The
Case Against Employment Discrimination Laws, boldly challenges the
existing social consensus in favor of laws against employment discrimina-
tion. On November 19, 1992, the University of Southern California chap-
ter of the Federalist Society sponsored a debate on Professor Epstein’s
proposal to repeal all employment discrimination laws. Approximately
300 students attended the debate, which was made possible by the generous
support of the John M. Olin Foundation.

Editors’ Note: Professors Epstein and Chemerinsky have agreed to
publish further rebuttals in the Fall 1993 issue of the Southern California
Interdisciplinary Law Journal.

PROFESSOR EPSTEIN: EMPLOYMENT DISCRIMINATION
LAWS SHOULD BE REPEALED

In this brief talk, I want to outline some of the reasons why I think
that the present body of antidiscrimination laws should be repealed inso-
far as it applies to private employers who operate in competitive markets.
The simplest way to justify that position is to give a comparison between
the operation of the antidiscrimination laws and the usual tort prohibi-
tions against the use of force. In my view the differences in the operation
of these two types of laws largely explain why the antidiscrimination laws
should be repealed. The fact that there is a strong social consensus in
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favor of the civil rights acts, and the antidiscrimination principle they are
said to embody, offers, if anything, an additional reason for their repeal,
and none for their continued enforcement.

In making this general claim I want to stress again that the focus
here is on private employment. I am not concerned with voting rights or
with any other subject, such as aid to educational institutions that are
covered by the Civil Rights Acts themselves. In many cases the analysis
that I have given will carry over, but in other cases it may not. It is best
therefore to focus on one area, and leave all else aside.

Returning then to our basic inquiry, I should state at the outset that
my basic political orientation is libertarian, but that as a limited-state
libertarian, I do not believe that there should be no government at all. I
do not believe that we could endure a state of affairs in which all individ-
uals have no legal rights and no legal duties. I do not believe in a legal
regime of anarchy, without any regime of government. But I do think
that the central legal prohibition on certain individual conduct does
derive directly from the Hobbesian concern with the use of force and, I
will add, fraud, in a state of nature.

Given this orientation, the central question is a comparison in the
positions of two kinds of victims, those of force and those of discrimina-
tion in employment markets. The dissimilarities will dominate. In order
to see why, ask first why it is that we all fear the use of force. I think that
the explanation is not difficult or complicated: some people could kill us.
So now the question is, what steps do we have to take in order to control
these people. One approach is to adopt a market orientation and to say
that we should all enter private contracts to secure our self-protection.
But immediately the question is, with whom should the contract be
made? In a world in which you are looking at force as the major source
of horror, the people you are concerned with are not your friends, but
generally speaking, your enemies. So the first person with whom you
must contract has to be the person who is most intent on doing you
harm. You would have to find some mix of bribes and threats that would
lead him to renounce the use of force against you, and to keep his prom-
ise. Only then could you start to breathe easily.

But not for long, for there are lots of people out there who could do
you ill, so that even if you enter into a contract with one or another of
them, there will remain others who are every bit as hostile to you, and
with the same designs on your person and property. So what now? It
turns out that you need a second arrangement, and then a third, and then
a fourth. In a world in which, I am sorry to say, there is a great deal of
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