THE ADMINISTRATION’S ANTI-LITERAGY TEST BILL:
WHOLLY CONSTITUTIONAL BUT
WHOLLY INADEQUATE

William W. Van Alstyne*

HE nature of American national government has undergone
T a profound metamorphosis, moving from the near oligarchy
which characterized the system as established in 1789 to the imper-
fectly representative government which it is today. At the time the
Constitution was ratified, all restrictions then imposed by the sev-
eral states on the right to vote for state and federal electors were
preserved.* These various limitations on the franchise restricted
the active body politic to approximately four percent of the total
population.? Disfranchisement applied then, as now, to those
under twenty-one,® to those lacking sufficient residence in a given
community, to the insane, and to the criminally confined. It
applied also to all females, to virtually all Negroes (including
many who were not slaves),* to most who were not endowed with
a freehold estate, to many not owning substantial personal prop-
erty, and to those of particular religious convictions.

Since 1789, the franchise has been greatly extended through
a series of seven amendments to the Constitution.® And within
the past six years, Congress has twice enacted laws affecting the
right to vote.® These recent legislative enactments, however, were
designed only for the more efficient protection of persons already
qualified to vote according to state laws. They have cast no re-
flection on the older constitutional tradition that the states may
generally limit the federal electorate by fixing voter qualifications
according to the local prevailing majority’s notion of limited rep-
resentative government.” And, for nearly one hundred years,
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1 U.S. ConsT. art. I, § 2. See THE FEDERALIST No. 52, at 360 (Wright ed. 1961) (Madison);
id. No. 60, at 402 (Hamilton).

2 See BisHor, HISTORY OF ELECTIONS IN THE AMERICAN COLONIES 66-69 (1893); McGoOVNEY,
THE AMERICAN SUFFRAGE MEDLEY 11-26 (1949) [hereinafter cited as McGovNEY]; MILLER,
A New History ofF THE UNITED STATES 109-12 (1958); PORTER, A HISTORY OF SUFFRAGE IN
THE UNITED STATES 4-6, 14 (1918); 1959 U.S. Cortar’N oN CiviL RicHTs Rep. 19-26.

3 The current exceptions being Georgia (eighteen), Kentucky (eighteen), and Alaska
(nineteen).

4 McGovney 17.

& U.S. Const. amends. XIII, XIV, XV, XVII, XIX, XXIII, and XXIV (proposed).

6 Civil Rights Act of 1957, 71 Stat. 634 (codified in scattered sections of 5, 28, 42 U.S.C.);
Civil Rights Act of 1960, 74 Stat. 86 (codified in scattered sections of 18, 20, 42 U.S.C.).

7 See note 1 supra; Lassiter v. Northampton County Bd. of Elections, 360 U.S. 45
(1959); Breedlove v. Suttles, 302 U.S. 277 (1987); United States v. Gradwell, 243 U.S. 476
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