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I. INTRODUCTION

When several authors of whom I was one participated in a heated exchange
over the new federal supplemental-jurisdiction statute' in 1991,2 about all we
could agree on was to bind the articles together in a single reprint. I sent my
parents a copy, and the response of my then eighty-one-year-old mother was a
gem: “My, what a lot of fur is flying!” At that point much of the fuss was about
whether the statute as written was well or poorly drafted and whether it lent itself

* Elvin R. Latty Professor of Law, Duke University. B.A. Yale, 1964; M. Phil. Oxford,
1967; 1.D. Harvard, 1970. For research leave that has aided my work on this Article I am
grateful to the E.T. Bost Fund of the Duke University School of Law, and for hospitality and
collegiality during the leave to the RAND Corporation and its Institute for Civil Justice. For
comments on an earlier draft, thanks to Professors David Shapiro and Stephen Burbank;
remaining errors are, as always, mine.
1.28 U.S.C. § 1367 (1994). Because the focus of this Article is on policy issues of what
situations should and should not be included in a supplemental-jurisdiction statute’s coverage,
and specifically on the limits for diversity cases in § 1367’s subsection (b), quotation of the
statute in full here would be a waste of trees. The general authorization in subsection (a) and
the diversity case limits in subsection (b) read as follows:
(a) Except as provided in subsections (b) and (c) or as expressly provided
otherwise by Federal statute, in any civil action of which the district courts have
original jurisdiction, the district courts shall have supplemental jurisdiction over
all other claims that are so related to claims in the action within such original
jurisdiction that they form part of the same case or controversy under Article III
of the United States Constitution. Such supplemental jurisdiction shall include
claims that involve the joinder or intervention of additional parties.
(b) In any civil action of which the district courts have original jurisdiction
founded solely on section 1332 of this title, the district courts shall not have
supplemental jurisdiction under subsection (a) over claims by plaintiffs against
persons made parties under Rule 14, 19, 20, or 24 of the Federal Rules of Civil
Procedure, or over claims by persons proposed to be joined as plaintiffs under
Rule 19 of such rules, or seeking to intervene as plaintiffs under Rule 24 of such
rules, when exercising supplemental jurisdiction over such claims would be
inconsistent with the jurisdictional requirements of section 1332.

Id. § 1367(a)-(b). Subsection (c), referred to in § 1367(a), deals with judicial discretion to

decline the exercise of supplemental jurisdiction in enumerated types of circumstances.

2. See Thomas C. Arthur & Richard D. Freer, Grasping at Burnt Straws: The Disaster of
the Supplemental Jurisdiction Statute, 40 EMORY L.J. 963 (1991); Thomas C. Arthur &
Richard D. Freer, Close Enough for Government Work: What Happens When Congress
Doesn't Do Its Job, 40 EMORY L.J. 1007 (1991); Thomas D. Rowe, Jr. et al., Compounding
or Creating Confusion About Supplemental Jurisdiction? A Reply to Professor Freer, 40
EMORY L.J. 943 (1991) [hereinafter Rowe et al., Reply] (responding to Richard D. Freer,
Compounding Confusion and Hampering Diversity: Life After Finley and the Supplemental
Jurisdiction Statute, 40 EMORY L.J. 445 (1991)); Thomas D. Rowe, Jr. et al., 4 Coda on
Supplemental Jurisdiction, 40 EMORY L.J. 993 (1991) [hereinafter Rowe et al., Coda].
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