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I. INTRODUCTION

The Uruguay Round of Multilateral Trade Negotiations
brought developed and developing countries into an inte-
grated world market in which the Agreement on Trade-
Related Aspects of Intellectual Property Rights [TRIPS] has es-
tablished a basic framework! for balancing legal incentives to
create against the public interest in free competition.2 Previ-
ous efforts to achieve a worldwide consensus along these lines
were hampered by the limited participation of developing

1. See Final Act Embodying the Results of the Uruguay Round of Multi-
lateral Trade Negotiations, done at Marrakesh, Morocco, April 15, 1994
[hereinafter Final Act], reprinted in THE REsuLTs OF THE URUGUAY ROUND OF
MuLTtiLATERAL TrRADE NEGOTIATIONS: THE LEGAL TEXTs 2-3 (GATT Secreta-
riat ed., 1994) [hereinafter ResuLts oF THE UrRuUGUAY Rounp]; Marrakesh
Agreement Establishing the World Trade Organization [hereinafter WTO
Agreement], Annex 1C: Agreement on Trade-Related Aspects of Intellectual
Property Rights, Apr. 15, 1994 [hereinafter TRIPS Agreement], reprinted in
ResuLts oF THE URUGUAY ROUND, supra, at 6-19, 365-403. While Congress
authorized the President to accept the Uruguay Round Agreements and im-
plement the WTO Agreement, supra, art. VIII, it denied domestic legal effect
to the Uruguay Round Agreements as such, and it excluded private actions
under those Agreements. See Uruguay Round Agreements Act, Pub. L. No.
103465, secs. 101-103, 108 Stat. 4809, 48144819 (1994).

2. See, e.g., ROBERT P. BENKO, PROTECTING INTELLECTUAL PROPERTY
RicHTs: IssUES AND CONTROVERSIES 12-25 (1987); EpwArD S. YAMBRUSIC,
TRADE-BASED APPROACHES TO THE PROTECTION OF INTELLECTUAL PROPERTY 7-
24 (1991). For an historical view of the economics of intellectual property
rights, see also Paul A. David, Intellectual Property Institutions and the Panda's
Thumb: Patents, Copyrights, and Trade Secrets in Economic Theory and History, in
GLOBAL DIMENSIONS OF INTELLECTUAL PROPERTY RIGHTS IN SCIENCE AND
TecHNoLocGy (Mitchel B. Wallerstein et al. eds., 1993).
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1996-1997] GLOBAL COMPETITION UNDER TRIPS 13

countries in the mature intellectual property systems practiced
in technology exporting countries and by the prevalence of
centrally planned or command economies in some developed
and many developing countries.®* The TRIPS Agreement,
which came into force after the worldwide collapse of the com-
mand economies, radically alters this picture.? Even as the
other multilateral trade agreements comprising the Uruguay
Round open markets everywhere to a wider array of both tradi-
tional and non-traditional products,® it holds all World Trade
Organization [WTO] member countries to a common core of
relatively well-established intellectual property norms.® How

3. See, e.g., A. Samuel Oddi, The International Patent System and Third
World Development: Reality or Myth, 1987 Duke L. 831 (justifying the limited
participation of Third World countries in an international patent system);
J-H. Reichman, Intellectual Property in International Trade: Opportunities and
Risks of a GATT Connection, 22 Vanp. J. TransnaT'L L. 747, 751-66 (1989)
[hereinafter Reichman, GATT Connection] (contrasting views of developed
and developing countries in pre-TRIPS negotiations). Sece also Martin J. Adel-
man & Sonia Baldia, Prospects and Limits of the Patent Provisions in the TRIPS
Agreement: The Case of India, 29 VAND. J. Transnat'L L. 507, 51828 (1996)
(showing new opportunities for India’s pharmaceutical industry under the
TRIPS Agreement).

4. See, e.g., Adolf Dietz, Intellectual Property and Desocialization in Eastern
Europe, 26 INT’L REV. INDUS. PROP. & CoPYRIGHT L. 851 (1995); Symposium:
Intellectual Property in East Asia, 13 UCLA Pac. Basin L. J. 1 (1994).

5. See, e.g, WIO Agreement, supra note 1, Annex 1A: Muldlateral
Agreements on Trade in Goods, Marrakesh Protocol to the General Agree-
ment on Tariffs and Trade 1994 in ResuLTs oF THE URUGUAY ROunD, supra
note 1, at 20, 37-38 (implementing schedule of broad new tariff reductions
in five phases); Paul Demaret, The Metamorphoses of the GATT: From the Ha-
vana Charter to the World Trade Organization, 3¢ Corum. J. Transnat'L L. 123,
133-38 (1995) (single package system and trade in goods); id., at 139-55
(other multilateral agreements); id., at 155-62 (the plurilateral trade agree-
ments). See also David W. Leebron, An Overview of the Uruguay Round Resulls,
34 CoruM. J. TransnaT’L L. 11, 1228 (1995); Symposium, Uruguay Round—
GATT/WTO, 29 InT'L Law. 335 (1995).

6. “The TRIPS Agreement is the most ambitious international intellec-
tual property convention ever attempted. The breadth of subject matters
comprising the ‘intellectual property’ to which specific minimum standards
apply is unprecedented [see TRIPS Agreement, supra note 1, art. 1(2)], as is
the obligation of all WT'O member states to guarantee that detailed enforce-
ment procedures as specified in Part III of this Agreement are available
under their national laws so as to permit effective action against any act of
infringement of covered intellectual property rights. . . . In addition, cach
member state pledges its willingness to incur liability in the form of cross-
collateral trade sanctions for the nullification and impairment of benefits
owed other member states under the Uruguay Round’s package deal.” J.H.
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14 INTERNATIONAL LAW AND POLITICS [Vol. 29:11

both developed and developing countries implement the
TRIPS Agreement” will therefore determine the future level of
competition on the global market for knowledge goods that
emerged from the Uruguay Round.8

In principle, the TRIPS Agreement should replace a
patchwork system of territorial regulation (that allowed free-
riders in some countries readily to appropriate the fruits of
foreign investment in technical innovation®) with a global

Reichman, Compliance with the TRIPS Agreement: Introduction to a Scholarly De-
bate, 29 VAND. J. TRANSNAT’L L. 363, 366-67 (1996) (citing authorities) [here-
inafter Reichman, Compliance with TRIPS). See generally Adrian Otten &
Hannu Wager, Compliance with TRIPS: The Emerging World View, 29 VAND. J.
TransNaT’L L. 391 (1996); J.H. Reichman, Universal Minimum Standards of
Intellectual Property Protection under the TRIPS Component of the WI'O Agreement,
29 INT'L Law. 345 (1995) [hereinafter Reichman, Universal Minimum Stan-
dards].

7. Besides its national treatment and most-favored-nation [MFN]
clauses, the TRIPS Agreement holds all member countries to a common set
of international minimum standards of intellectual property protection. See
TRIPS Agreement, supra note 1, arts. 3, 4, 65, 66. During a transitional pe-
riod, however, developing countries may postpone implementing most of
the required standards for a period of at least five years, and they may wait
ten years before fully protecting fields of technology that were previously
excluded under their domestic patent laws. Least-developed countries
[LDGCs] obtain a general reprieve for ten years from implementing the stan-
dards (but not national treatment or MFN), while a showing of hardship
may qualify them for further delays and other concessions. Seg, e.g., Otten &
Wager, supra note 6, at 407-09; Reichman, Universal Minimum Standards,
supra note 6, at 353 (citing authorities and noting pipeline provision for
pharmaceutical and agrochemical patents). See also id., at 383 (noting that
LDCs may obtain future waivers to alleviate hardships stemming from their
obligations under the WT'O Agreement as a whole, by virtue of Article XI(2)
of that Agreement).

8. Seg, e.g., Ruth L. Gana, Prospects for Developing Countries under the TRIPS
Agreement, 29 VanD. J. TransNaT’'L L. 735, 744-68 (1996); Marco C.E].
Bronckers, The Impact of TRIPS: Intellectual Property Protection in Developing
Countries, 31 Common MkT. L. Rev. 1245 (1994); J.H. Reichman, Implications
of the Draft TRIPS Agreement for Developing Countries as Compelitors in an Inte-
grated World Market, United Nations Conference on Trade and Development,
Discussion Paper No. 73 (UNCTAD/OSG/DP/73, Nov. 1993) [hereinafter
Reichman, TRIPS and Developing Countries). See also J.H. Reichman, Intellec-
tual Property in International Trade and the GATT, in EXpORTING OUR TEGHNOL-
OGY: INTERNATIONAL PROTEGTION AND TRANSFERS OF INDUSTRIAL INNOVATIONS
3, 8-12 (Mistrale Goudreau et al. eds., 1995) [hereinafter Reichman, Intellec-
tual Property and the GATT].

9. See, e.g., RicHARD D. ROBINSON, THE INTERNATIONAL TRANSFER OF
TeECHNOLOGY—THEORY, IssuEs, AND PracTicE 14548 (1988); Kenneth W.
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competitive framework built around the international mini-
mum standards of protection adopted for specified intellec-
tual creations.!® A growing, worldwide commitment to the
competitive ethos should then facilitate the implementation
process and help to reduce friction by providing some com-
mon ground in contentious cases.!! In practice, however, any
given state’s approach to compliance with this Agreement will
vary with its own national innovation strategy and with the for-

Dam, The Growing Importance of International Protection of Intellectual Property, 21
INT'L. Law. 627 (1987); see also Marshall A. Leaffer, Protecting United States
Intellectual Property Abroad: Toward a New Multilateralism, 76 lowa L. Rev. 273
(1991).

10. The TRIPS Agreement mandates compliance with the main substan-
tive provisions of the Berne and Paris Conventions, as well as with selected
provisions of the Rome Convention on Neighboring Rights and of the Wash-
ington Treaty on integrated circuit designs. See TRIPS Agreement, supra
note 1, arts. 1(3), 2, 3(1), 9(1), 14, 35; Paris Convention for the Protection
of Industrial Property, Mar. 20, 1883, as last revised at Stockholm, July 14,
1967, 21 U.S.T. 1583, 828 U.N.T.S. 305 [hereinafter Paris Convention];
Berne Convention for the Protection of Literary and Artistic Works, Sept. 9,
1886, as last revised at Paris, July 24, 1971, 828 U.N.T.S. 221 [hereinafter
Berne Convention]; International Convention for the Protection of Per-
formers, Producers of Phonograms and Broadcasting Organizations, adopted
at Rome, Italy, Oct. 26, 1961, 496 U.N.T.S. 43 [hereinafter Rome Conven-
tion]; Treaty on Intellectual Property in Respect of Integrated Circuits,
opened for signature at Washington, D.C., May 26, 1989, 28 L.L.M. 1477 [here-
inafter IPIC Treaty]. The United States is not a party to the Rome Conven-
tion. See also Sam Ricketson, The Future of the Traditional Intellectual Property
Conventions in the Brave New World of Trade-Related Intellectual Property Rights, 26
InT’L REV. InDUS. PROP. & CopyRIGHT L. 872 (1995).

The TRIPS Agreement identifies seven categories of “intellectual prop-
erty” that are subject to the international minimum standards it directly es-
tablishes, in addition to national treatment, MFN, and standards arising
from prior international conventions. See supra note 6. These categories in-
clude (1) copyrights and related rights; (2) trademarks and (3) geographical
indications; (4) industrial designs; (5) patents; (6) integrated circuit designs;
and (7) made secrets or confidential information. See TRIPS Agreement,
supra note 1, arts. 1(2), 3(1), 4, 940. An eighth subject-matter category
mentioned in Part II of the Agreement (but not included within the defini-
tion of “intellectual property”) is entitled “Control of Anti-Competitive Prac-
tices in Contractual Licenses.” See id., art. 40. See generally Reichman, Univer-
sal Minimum Standards, supra note 6, at 347-51, 379-81.

11. Cf, e.g, Emesto Tironi, Some Lessons From the Uruguay Round: Reflec-
tions of a Developing Country Trade Negotiator, in Uncrap Review 1995,
UNCTAD/SGO/9 (1995), at 213, 215.
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16 INTERNATIONAL LAW AND POLITICS [Vol. 29:11

mal and informal industrial policies chosen to effectuate it.12
In this context, the developed and developing countries ap-
pear to be heading in opposite directions,'® and the tensions
engendered by their conflicting interests complicate the pro-
cess of consolidating the TRIPS Agreement for the immediate
future.

This Article identifies the sources of tension between de-
veloped and developing countries that current trends are
likely to magnify, and evaluates the impact of the TRIPS
Agreement on the latter’s capacity to acquire the knowledge
and skills they need to compete on the market for technologi-
cally advanced products and processes. It argues that develop-
ing countries have much to gain by accepting the challenge
implicit in this Agreement to become fair followers in the
worldwide quest for technical innovation.

To sustain this thesis, Part II of the Article contrasts the
growing tendency of the developed countries to adopt anti-
competitive, high-protectionist industrial policies with the de-
veloping countries’ new prospects for rapid economic growth
under free-market conditions. Part III then outlines a five-pro-
nged, pro-competitive strategy for compliance with the TRIPS
Agreement that could potentiate the developing countries’ ca-
pacities to acquire up-to-date technological knowledge and
skills while implementing international minimum standards of
intellectual property protection in good faith. The object of
the exercise is to explore the “grey” areas that these standards
leave to the discretion of WT'O member states and to explain
the long-term advantages of maintaining a more competitive

12. For recent scholarly emphasis on national innovation strategics, see,
e.g., John Zysman, Laura Tyson, Giovanni Dosi, and Stephen Cohen, Trade
Technology and National Competition, in TECHNOLOGY AND INVESTMENT: CRU-
ciaL Issues ForR THE 1990s, at 185, 187 (Enrico Deiaco et al., eds., 1990)
(existence of different development trajectories suggests that “there can be
decisive winners and losers in international trade; one nation can create ad-
vantages in related sets of industries that its rivals cannot match”). See also
DEenNIs PaTrICK LEYDEN & ALBERT N. LiNK, GOVERNMENT’S ROLE IN INNOVA-
TIoN 1-13, 171-174 (1992); Dominique Foray, General Introduction, in TecH.
NOLOGY AND THE WEALTH OF NaTions 1-22 (D. Foray & C. Freeman eds.,
1993).

13. See infra text accompanying notes 14-40 (contrasting high-protection-
ist trend in United States and European Union with low-protectionist inter-
ests of developing countries).
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position with respect to the acquisition of technical knowledge
than that which currently prevails in the developed countries.

Against this background, Part IV of the Article examines
the likelihood that the TRIPS Agreement will eventually lead
to a global equilibrium between innovators and competitors
that transcends the narrow economic policies of nation states.
It concludes with a reminder that, until such an equilibrium
emerges, any developing country willing to adopt and defend
a pro-competitive reading of the TRIPS standards actually rep-
resents the interests of consumers and second-comers every-
where, including those in the developed countries themselves.

II. CoMmpETITIVE ROLE OF THE DEVELOPING COUNTRIES IN AN
INTEGRATED WORLD MARKET

In the developed countries, adoption of the TRIPS Agree-
ment seems to have further whetted the protectionist appetites
of those powerful industrial combinations that have success-
fully captured the legislative and administrative exponents of
trade and intellectual property policies in recent years. The
traditional internal dialogues within these countries have con-
sequently assumed a high-protectionist bias favoring creators
and investors, with a concomitant stifling of pro-consumer and
pro-competitive voices.1*

At the forefront of attention are current efforts to adapt
both domestic and international copyright laws to transmis-
sions of digitized information products on national telecom-
munications networks.’®> These proposals could expand the

14. Seg, e.g., A. Samuel Oddi, TRIPS—Natural Rights and a “Polite Form of
Economic Imperialism,” 29 VAND. J. TRANSNAT'L L. 415, 417-26 (1996) [herein-
after Oddi, TRIPS] (identifying and disapproving a shift to rhetoric of natu-
ral property rights in patent law discourse); Hugh C. Hansen, International
Copyright: An Unorthodox Analysis, 29 Vanp. J. Transnat'L L. 579, 585-93
(1996); Peter A. Jaszi, Goodbye to All That—A Reluctant (and Perhaps Premature)
Adieu to a Constitutionally-Grounded Discourse of Public Interest in Copyright Law,
29 Vanp. J. TransNaT'L L. 595, 596 (1996); Keith Aoki, (Intellectual) Property
and Sovereignty: Notes Toward a Cultural Geography of Authorship, 48 Staxn. L.
Rev. 1293, 1351-52 (1996) (stressing the hardening of intellectual property
rights into stronger traditional property rights at expense of worldwide pub-
lic interest since mid 1970s). See also Paul Braendelli, The Future of the Euro-
pean Patent System, 26 INT'L REV. INDUS. PrOP. & CommriGHT L. 813 (1995).

15. See, e.g., Commission of the European Communities, Green Paper:
Copyright and Related Rights in the Information Society, COM(95)382 (July
17, 1995); Working Group on Intellectual Property Rights, Information In-
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rights of publishers and copyright owners generally while sig-
nificantly reducing the scope of the traditional fair use doc-
trine and of other privileged transactions.!® However, recent
proposals for regulating the global information infrastructure
within the framework of the Berne Convention were reshaped
at a Diplomatic Conference under the auspices of the World
Intellectual Property Organization [WIPO] in December,
1996.17 The new WIPO treaties that emerged from this con-
ference!® strike a more traditional balance between incentives
to create and the interests of both users and consumers.!?

frastructure Task Force, Report on Intellectual Property and the National
Information Infrastructure (Sept. 1995) [hereinafter White Paper]. See also
Charles R. McManis, Taking TRIPS on the Information Superhighway: Interna-
tional Intellectual Property Protection and Emerging Computer Technologies, 41 ViL.
LANOVA L. Rev. 207 (1996); Marci A. Hamilton, The TRIPS Agreement: Iinperi-
alistic, Outdated, and Overprotective, 29 -VanD. J. TRansNAT'L L. 613, 627-31
(1996); Paul Edward Geller, Conflicts of Laws in Cyberspace: Rethinking Interna-
tional Copyright in a Digitally Networked World, 20 CoLum.-VLA J.L. & Arts 571,
590-95 (1996).

16. See, e.g., Pamela Samuelson, The Copyright Grab, Wirep, Jan. 1996, at 4
(“[N]ot since the king of England in the 16th century gave a group of print-
ers exclusive rights to print books in exchange for the printers’ agreement
not to print heretical or seditious material has a government copyright pol-
icy been so skewed in favor of publisher interests and so detrimental to the
public interest.”); Jessica Litman, The Exclusive Right to Read, 13 CArDOZO
ArTs & ENT. L. J. 29 (1994); Leslie A. Kurtz, Copyright and the National Infor-
mation Infrastructure in the United States, 18 Eur. INTELL. Prop. Rev. 120
(1996).

17. See, e.g., Pamela Samuelson, The U.S. Digital Agenda at the World Intellec-
tual Property Organization, 37 U. VA. J. INT'L L. __ (forthcoming 1997)
[hereinafter Samuelson, Digital Agenda).

18. WIPO Diplomatic Conference on Certain Copyright and Neighbor-
ing Rights Questions, WIPO Copyright Treaty, adopted by the Diplomatic
Conference on Dec. 20, 1996, WIPO Doc. CRNR/DC/94, Dec. 23, 1996
[hereinafter WIPO Copyright Treaty]; WIPO Diplomatic Conference on
Certain Copyright and Neighboring Rights Questions, Agreed Statements
Concerning the WIPO Copyright Treaty, adopted by the Diplomatic Confer-
ence on Dec. 20, 1996, WIPO Doc. CRNR/DC/96, Dec. 23, 1996 [hereinaf-
ter Agreed Statements Concerning the WIPO Copyright Treaty]; WIPO Dip-
lomatic Conference on Certain Copyright and Neighboring Rights Ques-
tions, WIPO Performances and Phonograms Treaty, adopted by the
Diplomatic Conference on Dec. 20, 1996, WIPO Doc. CRNR/DC/95, Dec.
23, 1996; WIPO Diplomatic Conference on Certain Copyright and Neigh-
boring Rights Questions, Agreed Statements Concerning the WIPO Per-
formances and Phonograms Treaty, adopted by the Diplomatic Conference
on Dec. 20, 1996, WIPO Doc. CRNR/DC/97, Dec. 23, 1996.

19. See generally Samuelson, Digital Agenda, supra note 17.
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