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1. INTRODUCTION

This Article examines the extent to which World Trade Organization
(WTO) dispute settlement is “Americanized.” It scrutinizes three features of
the WTO mechanism for proof of “Americanization”: the right to a panel, the
legalization of the panel process, and the bilateral and adversarial nature of
the WTO dispute settlement system. Recognizing the many benefits linked to
these three features, the Article then identifies some of the problems that
have accompanied them. Finally, the Article suggests ways to remedy those
problems focusing, in particular, on how trade disputes could be settled other
than through bilateral state-to-state litigation. In that sense, the Article
correlates “Americanization” to an increasing focus on litigation and
explores ways by which different forms of negotiation could complement, or
provide alternatives to, litigation in the effective resolution of modern trade
disputes.

II. Is WTO DISPUTE SETTLEMENT “AMERICANIZED”’?: THREE
FEATURES EXAMINED

In this section, it is argued that certain features of WTO dispute
settlement are present, at least to some extent, because of U.S. influence.
Although these features have traditionally been heralded as major
improvements (a fact that we do not contest here), this Article questions
whether practice has not pointed also at certain drawbacks. We will not
elaborate on why this “Americanization” took place, although three obvious
reasons come to mind: (1) the U.S. weight and influence in drafting the WTO
treaty (including its dispute resolution mechanism); (2) the U.S. involvement,
as a main party or a third party, in the large majority of WTO disputes,
offering the United States a tremendous opportunity to “shape the system”;
and (3) the U.S. legal background or education of most of the lawyers in the
WTO secretariat and even many of the lawyers pleading on behalf of WTO
Members other than the United States (including full-fledged U.S. private
attorneys hired mainly by developing countries).
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A. The Right to a Panel

The most important difference between General Agreement on Tariffs
and Trade (GATT) and WTO dispute settlement is that the veto power for
states to block the establishment of panels and the adoption of panel reports
has been abolished. As a result, WI'O Members now have “a right to a
panel.”’}

Can this feature be identified as “Americanization” because of it has
tipped the balance in favor of a rules-based system, a trait of U.S. legal
culture? I do not think so. Rather than a genuine U.S. transplant for the
settlement of disputes, the right to a panel is better viewed as a political
compromise between the major trading partners that was necessitated by past
practice. The United States was fed up with the European Community’s (EC)
exercise of its veto power in disputes such as the Hormone Beef controversy
and therefore wanted to have an automatic system in place.? The EC, Japan,
and most other countries, in contrast, had had enough of U.S. unilateralism a
la Section 301 and wanted the United States to bind itself to the multilateral
track of dispute resolution.3 The result was an automatic dispute settlement
system with a right to a panel, coupled with an obligation to bring all WTO
disputes to the WTO and not to enforce them unilaterally.4

L WTO, Understanding on Rules and Procedures Governing the Settlement of
Disputes, art. 6.1 [hereinafter DSU], available at http://www.wto.org/english/tratop_e/
dispu_e/dsu_e.htm#Top

2 For a pre-Uruguay Round discussion of the hormone beef controversy, see Adrin
Rafael Halpem, The U.S.-E.C. Hormone Beef Controversy and the Standards Code:
Implications for the Application of Health Regulations to Agricultural Trade, 14 N.C. J.
INT'L L. & CoMM. REG. 134 (1989). The controversy involved a 1985 EC Council
Directive that banned the sale or importation of animals or meat from animals raised with
growth hormones. Id. at 136. The United States viewed the ban as a violation of GATT’s
Standards Code, and sought to establish an experts panel under the Code to resolve the
dispute. The EC, however, persistently blocked those efforts. /d. at 142-43. The impasse
was not broken until the United States took advantage of the Uruguay Round reforms to
bring a complaint before the Dispute Settlement Body [hereinafter DSB], which
established a Panel in 1996. Panel Report, European Communities—Measures
Concerning Meat and Meat Products (Hormones), WI/DS26/R/USA (Aug. 18, 1997).
The Panel, as confirmed by the Appellate Body, found that the EC’s hormones ban
violated the Sanitary and Phytosanitary Agreement [hereinafter SPS Agreement].
Appellate Body Report, European Communities—Measures Concerning Meat and Meat
Products (Hormones), WI/DS26/AB/R, WT/DS48/AB/R (Jan. 16, 1998).

3 Tracey M. Abels, Comment, The World Trade Organization’s First Test: The
United States-Japan Auto Dispute, 44 UCLA L. REV. 467, 492 (1996) (“Section 301 was
perceived as quite successful, inducing GATT members to view revitalized dispute
settlement procedures in a new light—as a way to restrain U.S. unilateralism.”).

4 DSU, art. 23.
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