NOTES AND COMMENTS

CONTROLLING INTERLOCUTORY ASPECTS OF PROCEEDINGS
IN THE INTERNATIONAL COURT OF JUSTICE

Profound changes in the structure and composition of today’s international community
of states and equally profound changes in the kinds of disputes coming before the
International Court of Justice are making essential a thorough review of the Court’s meth-
ods of handling contentious cases, and possibly advisory cases as well. Attention has been
focused on hearings, where some useful modifications have been introduced. It seems,
however, that more is needed than adjustments in the oral proceedings, which nevertheless
can serve as the point of departure for further developments. Article 48 of the Statute gives
the Court almost unfettered power to “make orders for the conduct of the case . . . and to
make all arrangements connected with the taking of evidence” (emphasis added). As will
be seen, in 1999 the General Assembly of the United Nations encouraged the Court to
adopt additional measures aimed at expediting its proceedings. This Note has the limited
purpose of drawing attention to some recent measures taken by the Court with that end in
view, and suggests directions for a more fundamental change in the Court’s procedures.

The Court’s former president, Judge S. M. Schwebel, in his statement to the United
Nations General Assembly on October 27, 1997, indicated that the Court was adopting a
range of alterations to its working practices, as part of its efforts to maximize the Court’s
efficiency.? Not all of these alterations have been announced, but some can be deduced
from several of the Court’s recent pronouncements. One of those unannounced alterations
has been to dispense with an oral hearing, even in instances where the Statute or the Rules
of Court in their 1978 version would appear prima facie to require such a hearing of the
parties.® Such instances are found in a judgment, in orders regarding the admissibility of
counterclaims, in one order indicating provisional measures of protection, in an order
concerning the admission of a request for permission to intervene under Article 62 of the
Statute, and in decisions under Article 31 of the Statute regarding the appointment of
judges ad hoc. All of these instances relate to incidental proceedings, and all except the
Jjudgment relate to proceedings that were clearly interlocutory. This Note will survey this
development and attempt to set it in a larger context.* The remarks that follow are largely
critical; they suggest that notall the Court’s decisions were compatible with the expectations
generated by the Rules of Court. That criticism is not intended to deter the Court from
adjusting its Rules to overcome those divergences.

! For the Court’s 1999 record, see Peter H. F. Bekker, The 1999 Judicial Activity of the International Court of Justice,
infraat 412.

#UN Doc. A/52/PV.36 (provisional), at 5 (Oct. 27, 1997).

* Alinguistic curiosity one sometimes encounters in literature about the Courtis the expression “oral hearings.”
Are any other kinds of hearings possible? Perhaps, yes. Cf. infra note 15.

4 In this Note, citations from the Court’s judgments and orders not yet published in the last (1998, 1999)
volumes of the Court’s Reportshave been taken from the Court’s Website, <http:/ /www.ijc-cij.org>. Theyare given
by date only. Press communiqués are also available on this site.
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