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ABSTRACT

In May 2003, the WTO granted a waiver for trade restrictions im-
posed on WTO members not participating in the Kimberley Certification
Scheme combating so-called “conflict diamonds.” This Article examines
the implications of this waiver decision. It argues that GATT/TBT provi-
sions may already excuse the trade restrictions at issue, especially now
that the UN Security Council has explicitly supported them. The waiver,
therefore, risks sending out the wrong signals, confirming a WTO “supe-
riority complex.” At the same time, by excluding restrictions between
Kimberley participants from its scope, the waiver implies that WTO
members considered the Kimberley scheme to be a non-WTO instrument
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that could play a role before a WTO panel. This convergence of the
WTO treaty with other instruments of international law must be ap-
plauded. Yet, the same result could have been achieved by other, more
conciliatory means, such as an interpretative decision. Referring to other
recent examples, the Article concludes that WTO law should not take
other international negotiations hostage. The WTO treaty is of equal
value as other treaties. “Contracting out” of WTO rules by some WTO
members ought to be accepted as long as it does not affect the rights of
third parties.

I. INTRODUCTION

Have you seen the latest James Bond movie? Then you probably re-
member the tragic story of “conflict diamonds.” In Die Another Day,
diamonds were smuggled out of conflict-ridden Sierra Leone, in viola-
tion of a UN embargo, to be “reprocessed” into Icelandic diamonds and
exchanged, finally, for high-tech weapons in North Korea. James Bond,
of course, had his way of dealing with it on-screen. In early 2003, the
World Trade Organization (WTQO) entered the picture in a less dramatic
way, yet, for the international lawyer, just as interesting. On May 15,
2003, WTO members granted a waiver for certain import and export re-
strictions on conflict diamonds.' WTO members listed in an annex to the
waiver decision’ (or who subsequently notify the WTO Council for
Trade in Goods) are excused for violations of certain articles of the
GATT’ with respect to measures “necessary to prohibit the export [and
import] of rough diamonds to [and from] non-Participants in the Kim-
berley Process Certification Scheme consistent with the Kimberley
Process Certification Scheme.” Thus, the waiver thereby explicitly al-
lows countries to enact prohibitions that seem, at first glance, to be

1. WTO General Council, Proposed Agenda, WT/GC/W/498 (May 13, 2003) Item VI
[hereinafter Waiver Decision). The text of the waiver can be found in the revised waiver re-
quest. WTO Council for Trade in Goods, Waiver Concerning Kimberley Process Certification
Scheme for Rough Diamonds: Communication, G/C/W/432/Rev.1 (Feb. 24, 2003) [hereinafter
Revised Waiver Request]. For the original waiver, see WTO Council for Trade in Goods, Kim-
berley Process Certification Scheme for Rough Diamonds—Request for a Waiver, G/IC/W/431
(Nowv. 12, 2002) [hereinafter Waiver Request).

2. Revised Waiver Request, supra note 1, Annex at 3. WTO members listed in the
Annex to date are: Australia, Brazil, Canada, Israel, Japan, Korea, Philippines, Sierra Leone,
Thailand, United Arab Emirates, United States.

3. General Agreement on Tariffs and Trade, Oct. 30, 1947, 61 Stat. A-11, T.LA.S.
1700, 55 U.N.T.S. 194 [hereinafter GATT]. GATT Art. I:1 prohibits discrimination between
WTO members (the so-called Most Favored Nation clause); GATT Art. XI:1 prohibits quanti-
tative border restrictions such as import bans and quotas; GATT Art. XIII:1 prohibits
discriminatory import quotas for cases where quotas are exceptionally allowed.

4. Revised Waiver Request, supra note 1.
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