JURY ROOM RUMINATIONS ON FORBIDDEN TOPICS

Shari Seidman Diamond and Neil Vidmar*

HE early English jury consisted of a group of witnesses as-

sembled to report on facts they were presumed to know in
advance of the formal proceedings. In sharp contrast, the modern
American jury is expected to learn the facts of the case only from
the evidence that the parties present at trial.' According to many
accounts, the rules of evidence of the Anglo-American legal sys-
tem developed in large measure to control the jury and to channel
its decisionmaking.” A prominent feature of the rules of evidence is
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jury system”); 1 John Henry Wigmore, Evidence in Trials at Common Law § 8a, at
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the set of exclusions that blindfold jurors to facts about the case
that might influence their decisions in legally unacceptable ways.

The blindfolding approach to jury control implicitly assumes
that jurors will not consider a topic unless it is introduced at trial.
Modern behavioral research on the jury, however, both rejects the
image of the jury as a blank slate on which evidence is etched and
raises serious questions about the ability of some of these blind-
folding efforts to control the jury by simply prohibiting mention of
specific topics at trial. In this paper, we will suggest a revised ap-
proach to blindfolding. Our approach is informed by some
preliminary data from the videotaped deliberations of forty civil
juries that were collected as part of our Arizona Jury Project. The
analysis distinguishes between conditions that are likely to benefit
from blindfolding and those that call for other strategies to opti-
mally focus the jury’s attention on legally relevant information.

In Part I we will compare the image of the jury as a passive par-
ticipant in the trial with the picture of an active jury that emerges
from modern behavioral research. We will then analyze, in Part II,
efforts to control the jury through rules of evidence that prohibit
or limit some forms of information and through judicial instruc-
tions that direct the jury to ignore or limit their use of particular
information. Part III will examine actual jury deliberations. We
will focus on jury discussions about insurance and attorney’s fees,
controversial topics that have generated a variety of efforts at jury
control. Part IV will describe a general approach to blindfolding
that recognizes the crucial role that juror expectations and beliefs
can play in jury decisionmaking and offer a strategy for guiding
jury deliberations consistent with our findings about how jurors
evaluate evidence. In particular, we will distinguish between topics
that are and are not likely to be raised spontaneously by members
of the jury and between information that is and is not likely to
modify the narrative or story that jurors construct about the events

621 (Tiller ed., 1983). The adversary system is often identified as an additional
stimulus for the laws of evidence. Edmund M. Morgan, The Jury and the
Exclusionary Rules of Evidence, 4 U. Chi. L. Rev. 247, 258 (1937); Dale A. Nance,
The Best Evidence Principle, 73 Iowa L. Rev. 227, 229 (1988); see also Stephan
Landsman, The Rise of the Contentious Spirit: Adversary Procedure in Eighteenth
Century England, 75 Cornell L. Rev. 497, 501 (1990) (detailing the impact of a
growing presence of lawyers and adversary procedures on the development of rules
of evidence).
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that led to the trial. In Part V we will apply this analysis of blind-
folding to the topic of insurance and related issues, proposing an
empirically informed and collaboration-based approach to jury
control that offers a way to minimize the deleterious effects of
some forbidden topics when blindfolding is not a plausible strat-

egy.

1. ACTIVE VERSUS PASSIVE JURIES

In almost all federal and state jurisdictions the jury is treated as
a passive participant in the trial until deliberations begin. Follow-
ing jury selection, the members of the jury are placed in the jury
box and presented with testimony, arguments, and instructions.
Jury members typically are not invited to clarify points by raising
questions of their own.’ The court instructs them to listen carefully
to the testimony, but not to form impressions or make judgments
about the verdict until the presentation of all of the testimony is
completed and they have been instructed on the law. The court
also tells the jurors not to talk amongst themselves about the evi-
dence or possible verdicts until the end of the trial after they have
received final instructions from the judge.* While common sense
suggests that few jurors will actually achieve the nearly complete
passivity envisioned by these norms, the legal system proceeds as

3 A few states regularly permit juror questions. E.g., Ariz. R. Civ. P. 39(b)(10). In
others, courts have held that it is within the discretion of the court to allow juror
questions. E.g., People v. Heard, 200 N.W.2d 73, 76 (Mich. 1972). Colorado, Florida,
Maryland, Tennessee, and Washington have rule recommendations pending that
would allow jurors to ask questions under conditions similar to those in Arizona. See
Committee Report to Chief Justice Anthony F. Vollack (Aug. 1996) (Colorado);
Judicial Management Council Jury Innovations Committee, Final Report (May 2001)
(Florida); Council on Jury Use and Management, Report and Recommendations
(Apr. 12, 2000) (Maryland); Report of Tennessee Bar Association Commission on
Jury Reform (May 1999), http://www.tba.org/news/juryreform.html (Tennessee);
Washington State Jury Commission, Report to the Board for Judicial Administration
(July 2000) (Washington).

4 Arizona is an exception. Rule 39(f) of the Arizona Rules of Civil Procedure
permits jurors to discuss the evidence amongst themselves in the course of the trial.
Influenced by Arizona, Colorado, Florida, and Maryland are in the process of
considering pilot studies on rule changes to allow pre-deliberation discussion similar
to those in Arizona. Committee Report to Chief Justice Anthony F. Vollack, supra
note 3 (Colorado); Judicial Management Council Jury Innovations Committee, Final
Report, supra note 3 (Florida); Council on Jury Use and Management, Report and
Recommendations, supra note 3 (Maryland).
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though it is an attainable goal. After hours, days, or months of re-
ceiving testimony and instructions, the jury is finally mobilized to
deliberate.

A second approach to the jury that implicitly reflects its passive
image is the method of dealing with matters such as pretrial public-
ity or legally irrelevant testimony. In both instances, jurors are
instructed to set aside (to erase) information that is already avail-
able to them and to reach their verdicts based simply on the legally
permissible evidence which has been presented at trial. While courts
recognize that jurors cannot be expected to proceed in this fashion
on some occasions, granting a change of venue or a mistrial as a
remedy, the reliance on simple admonitions to disregard inadmis-
sible information reflects a perception of the jury as a blank slate
on which trial testimony can be written and erased.’

A contrasting image of the jury emerges from studies of both ju-
rors® and other human decisionmakers.” Jurors bring expectations
and preconceptions with them to the jury box, actively search for
causal explanations to make sense of the events described, and
consciously or unconsciously process information so as to fill in
missing blanks or interpret ambiguities in testimony in ways that
may strongly influence their decisions. Jurors’ expectations, be-
liefs, and values affect the way they react to evidence.? In that

s See, e.g., Judge Nancy Gertner & Judith H. Mizner, The Law of Juries 7-7 to 7-32
(1997).

sSee, e.g., W. Lance Bennett & Martha S. Feldman, Reconstructing Reality in the
Courtroom: Justice and Judgment in American Culture (1981); Shari Seidman
Diamond & Jonathan D. Casper, Blindfolding the Jury to Verdict Consequences:
Damages, Experts, and the Civil Jury, 26 Law & Soc’y Rev. 513, 557 (1992); Shari
Seidman Diamond et al., Juror Judgments about Liability and Damages: Sources of
Variability and Ways to Increase Consistency, 48 DePaul L. Rev. 301, 315 (1998);
Shari Seidman Diamond et al., Juror Reactions to Attorneys at Trial, 87 J. Crim. L. &
Criminology 17, 43 (1996); Nancy Pennington & Reid Hastie, A Cognitive Theory of
Juror Decision Making: The Story Model, 13 Cardozo L. Rev. 519, 519 (1991)
[hereinafter Pennington & Hastie, Cognitive Theory of Juror Decision Making];
Nancy Pennington & Reid Hastie, Explaining the Evidence: Tests of the Story Model
for Juror Decision Making, 62 J. Personality & Soc. Psychol. 189, 189 (1992).

7See, e.g., Paul T.P. Wong & Bernard Weiner, When People Ask “Why”
Questions, and the Heuristics of Aftributional Search, 40 J. Personality & Soc.
Psychol. 650, 661-62 (1981).

$E.g., Vicki L. Smith & Christina Studebaker, What Do You Expect?: The Influence
of People’s Prior Knowledge of Crime Categories on Fact-Finding, 20 Law & Hum.
Behav. 517, 528-29 (1996).
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respect, jurors are like other decisionmakers: People ordinarily
scrutinize more carefully and are more likely to reject mformatlon
that is inconsistent with their beliefs and expectations.” They also
find it easier to remember theory-consistent information than theory-
inconsistent information® and tend to interpret ambiguous infor-
mation as consistent with their previously held theories.”

Jurors draw on their prior understandings about the world as
they evaluate and make sense of information presented at trial.
They impose a narrative structure to describe and explain various
possible events that led to the outcomes presented at trial. Empiri-
cal studies of jury behavior reflect this description of jurors as
active processors of incoming information. Early models of jury
decisionmaking included: (1) averaging models, in which jurors as-
sess and weigh pieces of evidence, combining the results to reach a
verdict® and (2) Bayesian models, in which jurors consider and
evaluate each new piece of information, revising their prior posi-
tion on the appropriate verdict in light of their earlier position and
the additional evidence.” These formal models have enjoyed lim-
ited success as descriptions of how jurors actually decide cases.
Explanation-based models of jury decisionmaking, such as Profes-
sors Nancy Pennington and Reid Hastie’s story model, provide
accounts of juror behavior that comport better with empirical evi-
dence about juries.” Consistent with the story model, jurors do not
simply record and store the evidence for later use as they receive

9 Charles G. Lord et al., Biased Assimilation and Attitude Polarization: The Effects
of Prior Theories on Subsequently Considered Evidence, 37 J. Personality & Soc.
Psychol. 2098, 2099 (1979).

1 Anne Locksely et al., The Ambiguity of Recognition Memory Tests of Schema
Theories, 16 Cognitive Psychol. 421, 422 (1984).

1 Robert P. Vallone et al., The Hostile Media Phenomenon: Biased Perception and
Perceptions of Media Bias in Coverage of the Beirut Massacre, 49 J. Personality &
Soc. Psychol. 577, 584-85 (1985).

2Norman H. Anderson, Foundations of Information Integration Theory (1981);
Martin F. Kaplan & Gwen DeArment Kemmerick, Juror Judgment as Information
Integration: Combining Evidential and Nonevidential Information, 30 J. Personality
& Soc. Psychol. 493 (1974).

?David A. Schum & Anne W. Martm Formal and Empirical Research on Cascaded
Inference in Jurisprudence, 17 Law & Soc’y Rev. 105 (1982).

“ Pennington & Hastie, Cognitive Theory of Juror Decision Making, supra note 6;
Nancy Pennington & Reid Hastie, Explanation-Based Decision Making: Effects of
Memory Structure on Judgment, 14 J. Experimental Psychol.: Learning, Memory, &
Cognition 521 (1988).
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it. Rather, they actively select and organize the trial evidence to
construct a story about what happened. They construct a story
based on the evidence and fill gaps in evidence with inferences
based on their understandings about how the world works. Jurors
arrange evidence in the form of a sequence of motivated human
actions that include important events, the circumstances of the
case, inferences about character, and the parties’ motivations and
states of mind. The organization of the evidence can have impor-
tant consequences for the verdict. For example, the order in which
facts are presented (that is, in story order rather than witness or-
der) influences jurors’ understanding of what took place and can
affect verdicts.

Knowledge structures or information-processing heuristics may
also influence the ways in which jurors interpret ambiguous testi-
mony and fill in “blanks”—issues about which there is no testimony
at all.” For example, a “hindsight bias” can affect the way jurors
reconstruct the pre-event probability of a particular outcome.” In
one study, mock jurors hearing evidence in a civil damage suit
against officers alleged to have engaged in an illegal search were
influenced by knowledge about the outcome of the search (whether
evidence of the crime was found when police searched the apart-
ment of a suspect who was now the plaintiff).” The influence of
this outcome information operated primarily through its effect
upon jurors’ recollection of the testimony at the trial. When jurors
heard the suit of a plaintiff whose search had produced evidence of
a crime, they were more likely to interpret ambiguous testimony in
ways favoring the police.”

Based on the evidence that jurors are active information-
processors, we can make a number of predictions about juror re-
sponse to some attempts by the legal system to channel and
control jury decisionmaking. These standard techniques aimed at

1s Baruch Fischhoff, Hindsight # Foresight: The Effect of Outcome Knowledge on
Judgment Under Uncertainty, 1 J. Experimental Psychol.. Hum. Perception &
Performance 288 (1975).

16 Jonathan D. Casper et al., Juror Decision Making, Attitudes, and the Hindsight
Bias, 13 Law & Hum. Behav. 291 (1989).

7 1d. at 300.

81d. at 306-07.
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jury control include blindfolding and judicial instructions to ignore
particular topics or information.

I1. BLINDFOLDING AND ADMONITIONS AS METHODS OF JURY
CONTROL

One of the most commonly employed techniques for controlling
juror decisionmaking is blindfolding, that is, withholding certain
information from the jury. Ordinarily, juries cannot be told about
the criminal record of a defendant who does not testify,” subse-
quent remedial measures taken in the wake of an accident,” the
taxability or non-taxability of an award,” settlement between
original parties to the suit,” or the fact that the court in a private
antitrust suit will automatically triple the jury’s damages award.”
Such rules of exclusion are justified on several grounds, including
the possible bias that might be introduced by the undisclosed in-
formation and the possibility that some facts are so complicated
that they might confuse rather than assist the jury. The general
rule is that legally irrelevant evidence is inadmissible because it
lacks probative value and will, at best, waste the jury’s time and, at
worst, improperly influence its decision. In addition, blindfolding is
justified as a way to achieve social policy goals. Litigants may be
encouraged to engage in (or at least not be discouraged from en-
gaging in) some beneficial behaviors, such as making repairs
following an accident or attempting to reach a settlement, only if
they are assured that a jury will not be told about their efforts.

Some blindfolding efforts probably succeed in preventing jurors
from considering forbidden topics. If the jury has no reason to make
assumptions or speculate about an issue unless it is mentioned at

vFed. R. Evid. 609(a).

% Fed. R. Evid. 407.

2126 U.S.C. § 104(a) (1994); see also Robert Emmett Burns, A Compensation Award
for Personal Injury or Wrongful Death is Tax-Exempt: Should We Tell the Jury?, 14
DePaul L. Rev. 320, 321 (1965) (noting that a majority of courts do not allow juries to
consider tax consequences when determining damages).

2 Cynthia A. Sharo, Note, Knowledge by the Jury of a Settlement Where a Plaintiff
Has Settled with One or More Defendants Who Are Jointly and Severally Liable, 32
Vill. L. Rev. 541, 549-63 (1987).

%15 U.S.C. § 15(a) (1994); see, e.g., Pollock & Riley, Inc. v. Pearl Brewing Co., 498
F.2d 1240, 1242-43 (5th Cir. 1974); Cape Cod Food Prods., Inc. v. Nat’l Cranberry
Ass’n, 119 F. Supp. 900, 911 (D. Mass. 1954).
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