THE PERFORMANCE OF THE AMERICAN CIVIL
JURY: AN EMPIRICAL PERSPECTIVE

Neil Vidmar"

The contemporary debate over the jury is also one in which the
ultimate prize is public opinion.... Law’s growing prominence and
complexity, its penetration into the interstices of daily life, have
galvanized public attention. Articles about “hyperlexis,” novel
claims, soaring insurance rates, declining availability of coverage,
overwhelming judicial caseloads, high Ilegal costs, complex
litigation, and interminable trials are common fare in the mass
media. Some of this commentary is accurate; much of it is false or
misleading. At the center of the contending arguments, however, is
the jury’s contribution to these conditions.!

Professor Schuck’s comments provide a good introduction to this article.
Over more than two decades, so many writings, both scholarly and journalistic,
have been devoted to criticizing the institution of the civil jury that it becomes
boring to recite the claims.? Juries have been said, variously, to be incompetent,
capricious, unreliable, biased, sympathy-prone, confused, hostile to corporate
defendants and doctors, gullible, excessively generous in awarding compensatory
damages, and out of control when awarding punitive damages.

In Reconstructing Justice: An Agenda for Trial Reform, Franklin Strier
has summarized these widely held views about the “intrinsic limitations” of the jury
system.3 He argues that much research supports the charge that juries are
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1. Peter H. Shuck, Mapping the Debate on Jury Reform, in VERDICT:
ASSESSING THE CIVIL JURY SYSTEM 306 (Robert Litan ed., 1993) (footnotes omitted).

2. Reviews of these criticisms are contained in STEPHEN DANIELS & JOANNE
MARTIN, CIVIL JURIES AND THE POLITICS OF REFORM (1995); and NEIL VIDMAR, MEDICAL
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3. FRANKLIN STRIER, RECONSTRUCTING JUSTICE: AN AGENDA FOR TRIAL
REFORM (1994).
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incompetent: “jurors lack adequate memories for recalling trial testimony and have
difficulties making decisions based on statistical or probabilistic information.”* He
adds that “[a]n especially perplexing task for lay jurors is to assimilate and select in
some rational manner from the competing testimonies of expert witnesses. This
‘battle of the experts’ tends to confound fact finders, especially juries.”

Strier also argues that juries do not understand judicial instructions and
have an inability to apply the facts to the law. He blames much of the problem on
the

dysfunctionalism resulting from the melding of the jury and
adversary systems. Due process, which is the standard by which the
faimess of our trials are gauged, presumes a jury capable of
understanding the facts and applying the law. At the same time, the
adversary system enables the attorney to exploit the weaknesses in
jurors which would be generally unavailing against the judge, who
is usually better educated, more sophisticated and less susceptible to
attorney suasion. Attorneys commonly select ignorant and malleable
jurors, obfuscate their fact finding, and befuddle with emotional
appeals their ability to apply the law correctly.6

Few would argue that juries are perfect decisionmakers or that the
adversary system is without serious flaws. However, an empirical researcher’s task
is to assess the degree and extent to which the flaws exist. A number of authors
have pointed out that, by and large, many claims about juries are based on
anecdotes that are unrepresentative or fabricated or on studies that are so badly
flawed that they lack scientific validity.” Strier’s analysis concludes with another
assumption inherent in much criticism of the jury, namely that judges could do the
job better. I will touch on this last point at several places in this article.

Starting from the middle of the 1970s, when contemporary criticism of the
civil jury system began, a body of empirical research has increased to the point that
we are able to obtain a better, though still incomplete, picture of that system, And
the research often contradicts many of the commonly held beliefs about jury
performance. This conference on the civil justice system provides an opportunity to
systematically review what we know about the subject. My goal is to provide data
that will assist in assessing the claims and charges that have been made.

I limit the scope of inquiry to empirical studies that bear on what civil
" juries do and how they perform. There are other issues involved in the debate about
civil juries, such as their effects on the administration of justice, including costs;

4, Id at 111,

s. Id. at 112 (emphasis in original).

6. Id. at 140.

7. DANIELS & MARTIN, supra note 2; VIDMAR, supra note 2; Michael J. Saks,

Do We Really Know Anything About the Behavior of the Tort Litigation System—and Why
Not?, 140 U. PA. L. Rev. 1147 (1992); Galanter, Antidote, supra note 2; Niel Vidmar, Pap
and Circumstance: What Jury Verdict Statistics Can Tell Us About Jury Behavior and the
Tort System, 28 SUFFOLK U. L. REv. 1205 (1994) [hereinafter Vidmar, Pap and
Circumstance].
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their effects on the perception of justice; and their role in injecting societal values
into the legal system. The primary focus of this article, however, is the evaluation
of the jury as a decisionmaker.

In order to provide a context for evaluating the specific claims made about
juries, I begin with a profile of the incidence of civil jury trials and the types of
cases that juries are asked to decide. The most visible part of the debate in recent
years has centered on juries in the tort system, but we must keep in mind that juries
are also used to decide other disputes, including business to business disputes such
as antitrust litigation, breaches of contract and trademark violations. In fact,
criticism of the competence of juries to decide complex antitrust matters preceded
the more visible public debate about juries in the tort system by a number of years.
Note also that the right to jury trial has been extended to cases involving civil
rights, bankruptey, civil penalties, and breach of duty.?

I. PROFILE OF JURY TRIALS: INCIDENCE, TYPE OF CASES AND WIN
RATES

A. State Courts

The National Center for State Courts (“Center”) has undertaken a project
to develop a profile of litigation in state courts over time. At present, the published
data, authored by Ostrom et al., are limited to a single year, 1992, but the findings
provide a good snapshot of jury trials.’ Based on a sampling of 75 of the nation’s
largest counties, Ostrom et al. estimated that 762,000 tort, contract and real
property cases were disposed of by the courts of general jurisdiction in that year.
Only 2% of these cases were decided by juries. The largest group of cases decided
by juries involved torts, 79%, with contract cases constituting 18% and the
remainder being real property cases.

Automobile and premises liability cases constituted roughly two out of
three tort jury trials. The cases that are most visible in the mass media and fuel
legislative debates involved much smaller proportions. Medical malpractice cases
accounted for 11% of jury trials, product liability accounted for 3%, and mass toxic
torts for 2%.

The Center study also showed that the actual trial rate varied by type of
case. Automobile negligence and slander/libel cases resulted in jury trials only
1.9% of the time, whereas medical malpractice suits went to the jury 8.2% of the
time. The trial rate for toxic substance torts was 6.5% and for product liability
cases it was 2.9%.

The mean plaintiff win rate for all jury cases was 49%. However, this
statistical average obscures considerable variation by type of case. In toxic

8. See Joe Cecil et al., Citizen Comprehension of Difficult Issues: Lessons from
Civil Jury Trials, 40 AM. U. L. Rev. 727 (1991).

9. Brian Ostrom et al., A Step Above Anecdote: A Profile of the Civil Jury in the
1990s, 79 JUDICATURE 233 (1996).
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substance ftrials plaintiffs prevailed 73% of the time, whereas in medical
malpractice trials the win rate was 30%. Other cases varied between these figures:
automobile negligence, 60%; professional malpractice, 50%; intentional torts,
46%; premises liability, 43%; and product liability, 40%. The data pertaining to
non-tort cases decided by juries involved fraud, seller and buyer disputes,
employment cases, leases, eminent domain and other real property disputes,
Plaintiffs won 63% of contract cases and 31% of real property cases.

Plaintiff win rate data must be interpreted with extreme caution.!® Not
only do they obscure pretrial settlements from some defendants, perhaps leaving
plaintiffs to pursue cases involving stronger or weaker cases of liability against
defendants, they also ignore potential differences in the quantum and quality of
expert evidence at trial, lawyering skills, the parties’ or insurers’ incentives to settle
versus go to trial, and a number of other factors. Without knowledge about how
and why the small percentage of trial cases emerge from the other lawsuits that are
settled or dismissed, and without knowledge about actual trial evidence, win rates
can provide us with only limited information. Win rate statistics may obscure other
important dynamics of the litigation process as well. For instance, medical
malpractice cases often involve multiple health care providers as defendants, and
frequently some of these defendants settle before trial; the jury trial involves the
dispute with the remaining defendants.!! Similar settlements occur with unknown
frequencies in other types of cases.

B. Federal Courts

In 1993, a total of 245,687 civil cases were terminated in U.S. District
Courts.”? Only 1.8%, or 4456, involved jury trials. The jury cases were about
equally divided between federal question suits and diversity suits. Of the federal
question suits, 51% involved civil rights issues, 8% involved tort actions, 1%
involved the labor management relations act, 5% involved intellectual property
issues, and the remainder involved a melange of other issues. Fifty-four percent of
diversity cases involved tort actions and 42% involved contract actions.

Clermont and Eisenberg calculated data on plaintiff win rates in these
courts between 1979 and 1989." These rates varied substantially according to the
type of case. The win rate in medical malpractice cases was consistent with the
state court rates, that is about 30%. The win rate in asbestos cases was 42%, but the
rate for other product liability cases was only 26%.

Clermont and Eisenberg also uncovered the fact that the win rates before
juries were lower than when cases were tried before judges, but nothing substantial

10. See VIDMAR, supra note 2; Vidmar, Pap and Circumstance, supra note 7.

11. See VIDMAR, supra note 2.

12. ApMIN. OFF, U.S. Crs., FEDERAL JUDICIAL CASELOAD STATISTICS, Mar, 31,
1997, tbl.C-4. See Marc Galanter, The Regulatory Function of the Civil Jury, in VERDICT:
ASSESSING THE CIVIL JURY JUSTICE SYSTEM, supra note 1, at 61, 66 tbl.3.4 (reporting data
for 1991).

13. Kevin Clermont & Theodore Eisenberg, Trial by Jury or Judge:
Transcending Empiricism, 77 CORNELL L. REv. 1124 (1991).
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can be validly inferred from this last finding because the cases tried to judges and
juries are likely different. We have nothing but speculation about how the cases
may differ, but these data also point out the difficulty of inferring much from
verdict statistics absent some independent criteria to assess the validity of the
juries’ verdicts. One can as easily argue that plaintiffs should have won 100% of
the cases before juries and judges or argue that none of the plaintiffs should have
prevailed."

II. GENERAL EVALUATIONS OF JURY PERFORMANCE'

A. “Ordinary Trials”

The first major empirical study of civil juries was conducted as part of the
University of Chicago Jury Project, which resulted in Harry Kalven and Hans
Zeisel’s The American Jury and other writings.!> Along with the study of criminal
juries, Kalven and Zeisel studied verdicts in over four thousand civil trials that
occurred during the 1950s."® The basic methodology of the study was to ask the
trial judge how he would have decided the case. The judges’ opinions were
compared to the jury verdict for each case. Judge and jury agreed on the issue of
liability 78% of the time, precisely the same level of agreement found in criminal
juries. The cases involving judge-jury disagreement were about evenly split
between plaintiffs and defendants, contradicting the claim that juries tend to favor
plaintiffs. When plaintiffs prevailed, the jury award was, on average, about 20%
higher than what the judge would have awarded. Kalven and Zeisel appropriately
cautioned that the judge’s decision should not be considered an absolute criterion
of jury performance since there is no “correct” answer to a trial."” However, the
data did show that, much more often than not, judge and jury saw the case the same
way. Moreover, in most instances of disagreement, the judges indicated that even
though they would have decided the case differently, the jury’s alternative verdict
was reasonable.

The American Jury continues to be cited as a leading study of civil as well
as criminal juries, but one criticism is that in the intervening forty plus years since
the study was conducted, the nature of civil litigation and trial evidence has
become more complex.® The composition of the jury pool has also become more
representative, and some argue, often obliquely, that, as a consequence, the jury
has become collectively less intelligent and partial to plaintiffs. Critics also blame
jury consultants for helping to select juries that are sympathetic to plaintiffs. The
claim about sympathies for plaintiffs appears to be contradicted at a general level
by public opinion polls, and .other studies suggesting that the contemporary

14, For further elaboration of this reasoning, see Saks, supra note 7, at 1271-80.

15. HARRY KALVEN & HANS ZEISEL, THE AMERICAN JURY (1966) (articles and
books resulting from the project are described in the book).

16. Id, See also Harry Kalven, The Dignity of the Civil Jury, 50 VA. L. Rev.
1055 (1964).

17. KALVEN & ZEISEL, supra note 15, at 55.

18. See Cecil et al., supra note 8.
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American public is concerned about a “litigation explosion” and is hostile to
plaintiff lawyers.'

Strikingly, in the legislative and public debate about juries, the opinions
of judges are seldom solicited even though judges are in a position to observe jury
performance on a daily basis. In the early 1990s, Sentell surveyed state and federal
judges and members of the plaintiff and defense bars in Georgia about their
attitudes toward jury performance in negligence cases.?® Kalven and Zeisel’s
research conclusions were used as the framework for constructing the survey items.
Sentell found that the judges gave strong positive evaluations of juries with respect
to their perceived competence and fairness. In fact, the judges indicated support for
juries that equaled or exceeded the agreement found in the Kalven and Zeisel
study. For example, even when the federal judges indicated that they might have
decided in a direction opposite to the jury, 87% offered the opinion that juries were
not pro-plaintiff (13% felt they sometimes were), and fully 94% endorsed the view
that the juries understood the evidence. Seventy-six percent thought jury
performance was thoroughly satisfactory and the remainder indicated that it would
be improved if some procedural modifications were implemented. Fully 100% said
that the jury adhered to the judge’s instructions. However, 50% said that they
believed that juries are influenced by the defendant’s class, including deep pocket
defendants. The views of the state judges were generally similar to those of the
federal judges.

The Sentell findings are supported by a National Law Journal survey of a
representative sample of 348 state and 57 federal judges in 1987.2! Among these
judges, 61% said they disagreed with civil jury verdicts no more often than 10% of
the time; and two-thirds of them said jury awards were excessive in only a few or
“virtually no” cases. A 1987 Louis Harris survey of 200 federal and 800 state
judges found that almost all endorsed the view that juries seriously attempt to apply
the law as the judge instructs them. Judges also opposed restrictions on the right to
ajury trial 2

B. “Complex Trials”

While the above research seems to vindicate the jury in ordinary trials, it

19. These surveys and other studies are reviewed in Valerie P. Hans, Attitudes
Toward the Civil Jury: A Crisis of Confidence?, in VERDICT: ASSESSING THE CIVIL JURY
SYSTEM, supra note 1, at 248; and Shari Seidman Diamond, What Jurors Think:
Expectations and Reactions of Citizens Who Serve as Jurors, in VERDICT; ASSESSING THE
CIVIL JURY SYSTEM, supra note 1, at 282. ‘

20. Perry Sentell, The Georgia Jury and Negligence: The View from the Bench,
26 Geo. L. REv. 85 (1991); Perry Sentell, The Georgia Jury and Negligence: The View
Jrom the (Federal) Bench, 27 GEO. L. REV. 59 (1992).

21. The View from the Bench A National Law Journal Poll, NAT'LL.J., Aug. 10,
1987, at 1. _

22. Louis Harris & Assocs., Judges’ Opinions On Procedural Issues: A Survey
Of State And Federaltrial Judges Who Spend At Least Half Their Time On General Civil
Cases, 69 B.U. L. Rev. 731 (198). The results are further discussed in John Setear,
Comments on Judges’ Opinions on Procedural Issues, 69 B.U. L. REV. 765 (1989).
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does not speak to jury performance in complex cases. Many criticisms have
centered on the jury in lengthy trials involving difficult matters of causation in
products hablhty and medlcal malpractice cases or about intricate financial
transactions in business cases.” Arguments against the jury in complex cases
involve not only the claim that the evidence is too difficult for any layperson, but
also the claim that the length of these trials is such that there is a tendency for
better educated jurors to be excused from service, leaving the lowest common
denominator to decide the “most important” cases.

1. Defining Complexity

The first issue to be addressed is the meaning of complexity.? In the jury
context Richard Lempert drew attention to the fact that complexity probably has
different dimensions.”® He suggested three important dimensions that might be
used to define complexity: trial length, voluminous evidence, and complex legal
standards. Robert MacCoun also categorized complexity on three dimensions:
dispute complexity, including the number of disputants and issues; evidence
complexity, including the quantity, consistency, reliability, and technicality of
evidence; and declsmn complexity, that is complexxty involving legal issues and
legal chains of logic.2

Larry Heuer and Steven Penrod attempted to empirically uncover judges’
conceptions of complexity.”’ They obtained data from 103 judges from 33 states
who rated recent civil and criminal trials over which they had presided, including
some “complex” trials that the judges were asked to select. The ratings were made
in response to the following questions: How complex was the evidence? How
complex was the law? How complex were the lawyers’ arguments? Additionally,
the judges provided information on the number of witnesses, the trial duration, the
number of charges or claims, the number of documents, and the number of parties.
A statistical analysis called factor analysis was used to discover the relationships
among these variables. It revealed three dimensions: complexity of evidence,
quantity of evidence, and complexity of the law.

23, See, e.g., Peter Spetlich, The Case for Preserving Trial by Jury in Complex
Civil Litigation, 65 JUDICATURE 394 (1982); Douglas Ell, The Right to an Incompetent
Jury: Protracted Commercial Litigation and the Seventh Amendment, 10 CONN. L. REV.
775 (1978); Kirk Johnson et al., A Fault-Based Administrative Alternative for Resolving
Medical Malpractice Claims, 42 VAND. L. Rev. 1365 (1989); Stephen Sugarman, The Need
To Reform Personal Injury Law Leaving Scientific Disputes to Scientists, 248 ScI. 823
(1990). See also Cecil et al., supra note 8.

24, For detailed discussions of this issue see Peter H. Schuck, Legal Complexity:
Some Causes, Consequences, and Cures, 42 DUKE LJ. 1 (1992); Jeffrey Stempel, A More
Complete Look at Complexity, 40 ARIZ, L. REv. 781 (1998). '

25. Richard Lempert, Civil Juries and Complex Cases: Taking Stock After
Twelve Years, in VERDICT: ASSESSING THE CIVIL JURY SYSTEM, supra note 1, at 181.

26. Robert MacCoun, Inside the Black Box: What Empirical Research Tells Us
About Decision Making by Civil Juries, in VERDICT: ASSESSING THE CIVIL JURY SYSTEM,
supranote 1, at 137.

27. Larry Heuer & Steven Penrod, Trial Complexity: A Field Investigation of Its
Meaning and Effects, 18 LAW & HUM. BEHAV. 29 (1994).
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Policy discussions about complexity have often ignored or obfuscated
these dimensions. In particular, the length of the trial has often been used as a
proxy for complexity. Lempert speculated that length is probably not the most
important dimension.”® The Heuer and Penrod study indicated trial length was
related to complexity and quantity of evidence.?? This is probably no surprise, but
it is important to draw attention to the fact that their findings also revealed that
length alone is a poor proxy for complexity. While in many of the empirical studies
described below no attempt was made to specifically distinguish dimensions of
complexity, the multi-dimensionality of the concept should be kept in mind. At the
end of the review of the empirical studies, I will add another consideration about
trials involving complex evidence.

2. Empirical Findings

Two Federal Judicial Center studies bear on the claim about jury
composition. In a sample of federal trials terminating between 1977 and 1979
Bermant et al. found a correlation between case complexity and trial length.®°
However, the correlation was not large. Moreover, the proportion of long trials, as
defined by two different criterion measures, constituted a very small fraction of
total civil cases. The second study compared the demographic characteristics of
jurors serving in trials lasting twenty days or longer with those serving in trials of
shorter duration.’! No differences were found with respect to age or race, but jurors
in longer trials were more likely to be unemployed, retired, female, unmarried, and
less likely to have a college education.’? However, the report also cautioned that
while the differences were statistically significant, the magnitude of these
differences were “nevertheless quite small.”® The Bermant study also questioned
judges and lawyers about their perception of jury decisions. Even though these
informants said the cases contained difficult issues, they also said that the juries
had made the correct decisions and had no difficulties in applying the appropriate
legal standards to the facts. The Federal Judicial Center studies are more than two
decades old, but, on the other hand, the criticisms leveled against juries at that time
are the same as those set forth in the 1990s.

Austin studied two civil juries that heard the same antitrust case.>* The
second jury was necessary after the first had deadlocked. A central part of the case
involved testimony about complex economic data3® In the second, trial the

28. Lempert, supra note 25, at 200.

29. See Heuer & Penrod, supra note 27.

30. Gordon Bermant et al.,, Protracted Civil Trials: View from the Bench and
Bar, FED. JUD. CENTER (1981).

31 Joe Cecil et al., Demographic Characteristics of Jurors in Protracted Civil
Trials, FED. JUD. CENTER (1982) (unpublished report on file with author).

32. Id

33. Id

34. ARTHUR AUSTIN, COMPLEX LITIGATION CONFRONTS THE JURY SYSTEM: A
CASE STUDY (1985).

35. Id. at 32-34.
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