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1. INTRODUCTION

Receivables potentially constitute the single largest category
of assets transferred in cross-border financing transactions. Being
intangible, however, their transfer is not physically apparent. Be-
cause the problem of evidencing, or perfecting, these transfers has
been addressed in various ways by different countries, there is no
international perfection standard. This lack of a standard deters
the growth of receivables financing, which in turn impedes eco-
nomic development. Recently, however, the United Nations
Commission on International Trade Law (“UNCITRAL”)
drafted a Convention on Assignment in Receivables Financing
(the “Convention”)’ to regulate cross-border receivables transac-
tions. The Convention provides for an optional registration sys-
tem for perfection.”? I use empirical evidence and historical anal-
ogy to argue that it is in the interest of the countries that become
parties to the Convention to opt for that system.

It has been noted that “in developed countries the bulk of
corporate wealth is locked up in receivables.”® As the economy
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becomes globalized, this wealth increasingly is unlocked by trans-
ferring receivables across national borders.* In this Article, I ana-
lyze how those transfers can be made more efficient, especially in
light of the Convention.’

My analysis (Section 4) proceeds in three parts. In Section 4.1,
I briefly describe receivables financing, focusing on its increas-
ingly dominant form, securitization.® In Section 4.2, I examine
the potential impact of the Convention and in Section 4.3, I use
empirical evidence and historical analogy to demonstrate the
benefits of a centralized registration system for perfection.

2. INTRODUCTION TO RECEIVABLES FINANCING
AND SECURITIZATION

Receivables financing’ has experienced remarkable growth
over the past two decades, partly because receivables are self-
liquidating and are an excellent short-term source of cash.® Per-
haps the oldest and most basic form of receivables financing is fac-
toring, in which companies— traditionally those in the textile and

4 See Steven L. Schwarcz, The Universal Language of Cross-Border Finance, 8
DUKE]. COMP. & INT’L L. 235, 236-37 (1998) [heretnafter Universal Language].

> This Article uses the Convention’s terminology, referring to the obligor
of a receivable as its debtor. Readers should be careful to distinguish this usage
from the UCC’s use of the term “debtor” to mean an assignor of receivables.

¢ Article 5(d) of the Convention defines receivables financing as “an
transaction in which value, credit or related services are provided in the form
of receivables [and therefore to include] factoring, forfaiting, securitization,
project financing and refinancing.” Convention, supra note 1 art. 5(d). Al-
though the Convention does not appear to define the term receivables, I use
that term to include any financial asset that, by its terms, converts into cash
within a finite period of time. Examples include accounts receivable, chattel
paper, instruments, lease rentals, francﬁise and license fees, and other rights to
or expectations of payment. See generally Issuers of Asset-Backed Securities, 17
CFR.§ 270.3a-7(b§(1) (1999) (containing a similar definition).

7 Receivables financing is a subset of secured financing, and it is beyond
this Article’s scope to question secured financing. For a debate on that issue,
compare Lucian Arye Bebchuk & Jesse M. Fried, The Uneasy Case for the Prior-
ity of Secured Claims in Bankruptcy, 105 YALE L.J. 857 (1996) (arguing that giv-
ing tull priority to secured financing is inefficient), with Steven L. Schwarcz,

e Case ft}),r the Priority of Secured Claims in Bankruptcy, 47 DUKE L.J. 425
(1997) (arguing not only that secured financing is efficient, but that securitiza-
tiboln)and other “non-recourse” forms of secured financing are particularly valu-
able).

8 See generally PETER H. WEIL, PRACTISING LAW INSTITUTE, ASSET-
BASE)D LENDING: A PRACTICAL GUIDE TO SECURED FINANCING (2d ed.
1992).
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apparel industries— raise money by selling their accounts receiv-
able at a discount to finance companies, called “factors.”® The
company usually assumes all risk of non-payment of the accounts
except for the account debtor’s inability to pay.”

Another form of receivables financing is asset securitization.
Touted as “by far the most rapidly growing segment of the U.S.
credit markets,”* asset securitization increasingly is becoming a
major part of foreign credit markets as well.”? In a typical securi-
tization, a company sells rights in receivables to a special purpose
vehicle (“SPV”). The SPV, in turn, issues securities to capital
market investors and uses the proceeds of the issuance to pay for
the receivables.” The investors, who are repaid from collections
of the receivables, buy the securities based on their assessment of
the value of those assets. Because the SPV (and no longer the
company) owns the receivables, their investment decision often
can be made without concern for the company’s financial condi-
tion. Thus, viable companies that otherwise cannot obtain fi-
nancing because of a weakened financial condition can now do so.
Even companies that otherwise could obtain financing will now
be able to obtain lower-cost capital market financing.*

? Seeid. at 179.

' Steven L. Schwarcz, The Alchemy of Asset Securitization, 1 STAN. J. L.,
BUS. & FIN. 133, 144 (1994) [hereinafter Alchemy] (quoting PETER H. WEIL,
FACTORING IN ASSET BASED FINANCING: A TRANSACTIONAL GUIDE §
27.01[1] (Matthew Bender ed., 1985)).

' Lynn M. LoPucki, The Death of Liability, 106 YALEL.]. 1, 24 (1996).

2 See Symposium, International Issues in Cross-Border Securitization and
Structured Finance, 8 DUKE J. COMP. & INT’LL. 229 (1998) [hereinafter Cross-
Border Symposium]. For an introduction to the fundamental legal principles of
cross-border securitization and finance, see generally Universal Language, supra
note 4.

B For authorities on securitization, see generally TAMAR FRANKEL,
SECURITIZATION: STRUCTURED FINANCING, FINANCIAL ASSETS POOLS, AND
ASSET-BACKED SECURITIES (1991 & Supp. 1999); JASON H.P. KRAVITT, THE
SECURITIZATION OF FINANCIAL ASSETS (1996); STEVEN L. SCHWARCZ,
STRUCTURED FINANCE: A GUIDE TO THE PRINCIPLES OF ASSET
SECURITIZATION (2d ed. 1993); Christopher W. Frost, Asset Securitization and
Corporate Risk Allocation, 72 TUL. L. REV. 101 (1997); Claire A. Hill, Securiti-
zation: A Low-Cost Sweetener for Lemons, 74 WASH. U. L.Q. 1061 (1996); Al-
cheny, supra note 10.

¥ For an explanation of the relationship betweensecuritization and factor-
ing, see Alchemy, supra note 10, at 144-46 (noting that the differences between
factoring and securitization begin to blur where SPVs borrow funds from non-
capital market sources instead of issuing securities or where factors issue capital
market securities).
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Securitization has an increasingly international focus, in part
because companies that wish to raise funds from capital markets
may not be located in countries with established capital markets
or may be located in countries with developing capital markets
that lack the depth of developed markets in other States. In order
to access capital market funding, those compames will have to
structure deals that cross their national borders.”

Finally, an increasingly common variant of receivables financ-
ing 1s project finance. This involves the financing of develop-
ment, construction, and operation of such capital-intensive facili-
ties as power plants, oil and gas pipelines, transportation systems,
mining facilities, and industrial and manufacturing plants.” The
key is that these projects must be expected to generate revenues
sufficient to repay the financing.” In the construction phase of
the project, financing is usually raised by secured borrowing, with
equity prov1ded by general or limited partnerships. After the
project’s completion, permanent financing is raised i in various
ways, including secured borrowing or leveraged leasing.™

Recognizing that a growmg segment of the world’s money is
locked into receivables,” and reahzing the possibilities for eco-
nomic growth by unleashing that wealth, UNCITRAL has un-
dertaken a project to simplify cross-border receivables financing
and reduce its cost.”? UNCITRAL’s work to that end has focused
on drafting the Convention.

3. THEIMPACT OF UNCITRAL’S PROPOSED CONVENTION

Although this Article focuses on the Convention’s optional
registration system for perfection, there is no doubt that, even ab-
sent a registration system, the Convention would still brmg a sig-
nificant measure of commercial uniformity to cross-border re-

5 See Universal Language, supra note 4, at 236-37.

16 See Daniel R. Bedford et. al., Project Financing, C749 ALI-A.B.A 177,
181 (1992).

7 See id.

18 See id.

1 See Spiro V. Bazinas, An International Legal Regime for Receivables Fi-
nancing: UNCITRAL’s Contribution, 8 DUKE J. COMP. & INT’L L. 315 (1998).

#® UNCITRAL’s Working Group on International Contract Practices
(“V?’Vl%rkmg Group”) first began work on receivables financing in 1995. See id.
at
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ceivables financing, thereby enhancing its viability and reducing
its cost. Set forth below are a few brief examples.

Future Receivables. Receivables financing, especially securiti-
zation, increasingly depends on the assignment of future receiv-
ables, such as franchise or license fees. Yet, foreign law is often
unsettled as to whether or not to allow the assignment of receiv-
ables not yet in existence. The Convention would clarify that fu-
ture receivables may be assigned.? Moreover, the Convention
would validate the assignment of receivables in bulk, without the
need to identify individual receivables, so long as “the receiv-
ables ... can be identified [as receivables] ... to which the as-
signment relates.”?

Commingling. A significant risk in receivables financing is
that the mixing or “commingling” of collections of assigned re-
ceivables with the assignor’s own funds may appear inconsistent
with the assignee’s interest. The assignee could then lose its right
to those collections. The Convention would eliminate this risk.”

Contractual Restrictions. Sometimes the agreement pursuant
to which the receivables are created prohibits their assignment.
For example, leases and licenses sometimes prohibit assignment of
the underlying receivables even though the debtor would not be
harmed by the assignment of rights. An assignee would then be
deterred from engaging in receivables financing because of the
fear of liability, litigation, or the possible ineffectiveness of the as-
signment. The Convention permits assignments notwithstanding
the prohibition.* However, the Convention still may protect

2 Article 10(2) of the Convention provides that “[a]n assignment may re-
late to existing or future. .. receivables, and to parts of or undivided interests
in receivables.” Convention, supra note 1, art. 10(2). Article 9(2) clarifies that a
new writing is not required to be entered into for each receivable when it
arises. See id. art. 9(2).

2 Id. art. 10(1)(b)-

2 Article 17(2)-(3) of the Convention provides that“if payment is made to
the assignor . . . [or to] another person, including . . . a creditor of the assignor
or the insolvency administrator, the assignee has a right in whatever is receirved
by that person.” Id. art. 17(2)-(3). Article 16(1) also would lessen the likelihood
that commingling would occur, by authorizing the assignor or assignee to no-
tify the debtor to pay the assignee directly: “[%']he assignor or the assignee or
both may send the debtor notification of the assignment and request that pay-
ment be made to the assignee.” I. art. 16(1).

# Article 12(1) of the Convention provides that “[a] receivable is trans-
ferred to the assignee notwithstanding any agreement between the assignor and
the debtor limiting [assignment]. . . .” Id. art. 12(1).
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debtors who would be harmed by the assignment. Although the
assignee is not liable to debtors for breach of contract, the as-
signor may be liable depending on the applicable national law.”
The Convention also protects debtors by clarifying that the as-
signment of receivables does not increase their burden.”

Preferential and Fraudulent Transfers. Bankruptcy and insol-
vency laws often seek to assure equality of distribution of a com-
pany’s estate and sometimes seek to rehabilitate troubled compa-
nies. The Convention does not cover this directly, but it does
generally specify the choice of insolvency law would apply.”
This allows the parties to a receivables financing to better under-
stand their rights by consulting insolvency counsel who are ex-
perts in that law.

Perfection and Priority. Perfection is the term sometimes used
to describe protection of an assignee’s interest in transferred assets
as against the assignor’s creditors and insolvency administrator.
Because receivables are intangible, there is nothing physical to
transfer. Hence, the transfer of receivables may require additional
steps, such as notifying debtors on the receivables of the transfer,
to become effective. These steps, however, sometimes can be on-
erous and costly, thereby discouraging receivables financing.?®

Priority refers to the ranking of multiple claims against a
transferred asset. In a receivables financing context, the assignee
usually wants its claims against the transferred receivables to be
superior in ranking to any third-party claims, including that of
the assignor’s trustee in bankrug;tcy as well as claims of other as-
signees from the same assignor.” Priority is generally accorded to
the first assignee to perfect, under a rule sometimes referred to as

% Article 12(2) of the Convention states that “[n]othing in this article af-
fects any obligation or liability of the assignor to the debtor in respect of an
assignment made in breach of an agreement . .. but the assignee is not liable to
the debtor for such a breach.” Id. art. 12(2).

% Thus, Article 7(1) of the Convention provides that “assignment [has no]
. . . effect on rights and obligations of the debtor.” Id. art. 7(1).

¥ Article 24(2) of the Convention provides that priority between an as-
signee of receivables and the assignor’s insolvency administrator, is governed
by the law of the country where t%xe assignor is located. Seeid. art. 24(%).

% However, even where no additional steps are required, receivables fi-
nancing may be discouraged. In Germany, for example, although no addi-
tional steps are needed, assignees have no publicly available means of ascertain-
ing priority. See infra notes 29-44 and accompanying text.

¥ See Universal Language, supra note 4, at 241.
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“first in time, first in right.”* In international transactions, the
term priority sometimes is used to include the concept of perfec-
tion, because one cannot have priority unless one has perfected.
Without a system for making transfers of receivables publicly
ascertainable, receivables financings are discouraged because as-
signees will not be able to determine their priority at the time of
the transfer. The Convention proposes an optional registration
system that could be used to provide such notice.” Under that
system, “[a]s between assignees of the same receivables from the
same assignor, priority is determined by the order in which cer-
tain information . . . is registered under this Convention, regard-
less of the time of [the] transfer of the receivables.”® A limita-
tion, however, is that in the current draft of the Convention this
registration system is optional, not mandatory.” Hence, different
States could adopt different perfection procedures, and the uni-
formity of a common registration system would not be achieved.
Without 2 common registration system, assignees of receivables
may be unable to search filing records to determine whether
those receivables previously were assigned to others. The assignee
then cannot ascertain through publicly available information the
priority of its rights in the receivables, and therefore may be

% See, e.g., U.C.C. § 9-312(5). See also ALAN SCHWARTZ & ROBERT E.
SCOTT, COMMERCIAL TRANSACTIONS, PRINCIPLES AND POLICIES 664-65 (2d
ed. 1991) (providing a critique of this rule).

31 Many of the “specific features” of the Convention’s registration system
are still unresolved, however. SeeElectronic Mail from Spiro Bazinas to Steven
I];. Sphvniarcz 1 (May 3, 1999) (on file with author) [hereinafter Electronic Mail,

azinas

32 Convention, supra note 1, art. 34. This rule contrasts with a rule that
would determine priority by the time of transfer of the receivables, which is
not always ascertainable.

3 Even absent a registration system, it should be noted that the Conven-
tion’s rules on perfection and priority would increase clarity by specifying the
choice of law for determining priority. Because receivables are intangible an
not located in any given jurisdiction, the law of the assignor’s jurisdiction logi-
cally would be expected to govern perfection; the Convention so provides in
Article 23(1): “Priority among several assignees of the same receivables from
the same assignor is governed by the law of the State in which the assignor is
located.” Id. art. 23(1). The Convention also recognizes contractual subordi-
nation, or changing of relative priority. Article 23%2) provides that“conflicts
of priority may be settled by agreement among competing assignees.” Id. art.
23(2). This provides the flexibility to introduce commercially importantsecu-
ritization structures, such as master trusts, in which different classes of inves-
tors in the SPV’s securities could contract for different priority at different
times. See id. art. 23(1)-(2).
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forced to rely on representations of the assignor. Assignors that
are insufficiently capitalized to back up their representations
therefore may find it difficult to engage in a receivables financing.

Why is the Convention’s proposed registration system merely
optional? Concerns over registration have been expressed in the
working group responsible for drafting the Convention, such as
that registration could violate privacy and confidentiality or could
negatively affect competition.* However, some believe these
concerns may be more speculative than real.”

I am not competent to judge whether, politically, making reg-
istration mandatory would be a preferable strategy over the Con-
vention’s optional approach. In the former case, some States
might refuse to become signatories to the Convention, but those
that do would gain its full benefit; in the latter case, more States
would become signatories to the Convention, but those not opt-
ing for registration would lose the Convention’s most significant
benefit. I next attempt to demonstrate that it is in each State’s in-
terest to opt for registration.

4. ANALYSIS

4.1. A Centralized Registration System is Needed

Few would dispute the desirability of having uniform laws
govern cross-border commercial transactions such as receivables
financing. Inconsistencies between the laws of different States can

3 See generally Report of the Working Group on International Contract Prac-
tices on the Work of its Twenty-Ninth Session, UN. GAOR, Int’l. Trade Law
Comm., 32nd Sess, Paragraphs 18-44, U.N. Doc. A/CN.9/445 (1999); Elec-
tronic Mail, Bazinas, Sléprﬂ note 31. Those States with their own registration
systems could also find their systems replaced, jeopardizing internal jobs and
revenue production. In that context, a possible compromise might be to allow
States the option of retaining their own registration systems, to which the
Convention’s choice of law rule would point. See infra note 98 and accompa-
nying text (explaining that the U.S. perfection system works this way under
Article 9 of the UCC).

% See, e.g., Electronic Mail from Alejandro Garro to Steven L. Schwarcz 1-
2 (May 2, 1999) (on file with author) gobserving that“much of the concerns are
raised by speculation, rather than informed opinions as to the impact that a
mandatory international registration system would bring about,” and compar-
ing the aviation industry’s proposed international registration system for secu-
rity interests in aircraft pursuant to a protocol to the International Institute for
the Unification of Private Law’s (“UNIDROIT”) Convention on Security In-
terests in Mobile Equipment).
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