1367 and All That: Recodifying Federal
Supplemental Jurisdiction

THOMAS D. ROWE, JR."

I. INTRODUCTION

When several authors of whom I was one participated in a heated exchange
over the new federal supplemental-jurisdiction statute' in 1991,2 about all we
could agree on was to bind the articles together in a single reprint. I sent my
parents a copy, and the response of my then eighty-one-year-old mother was a
gem: “My, what a lot of fur is flying!” At that point much of the fuss was about
whether the statute as written was well or poorly drafted and whether it lent itself

* Elvin R. Latty Professor of Law, Duke University. B.A. Yale, 1964; M. Phil. Oxford,
1967; 1.D. Harvard, 1970. For research leave that has aided my work on this Article I am
grateful to the E.T. Bost Fund of the Duke University School of Law, and for hospitality and
collegiality during the leave to the RAND Corporation and its Institute for Civil Justice. For
comments on an earlier draft, thanks to Professors David Shapiro and Stephen Burbank;
remaining errors are, as always, mine.
1.28 U.S.C. § 1367 (1994). Because the focus of this Article is on policy issues of what
situations should and should not be included in a supplemental-jurisdiction statute’s coverage,
and specifically on the limits for diversity cases in § 1367’s subsection (b), quotation of the
statute in full here would be a waste of trees. The general authorization in subsection (a) and
the diversity case limits in subsection (b) read as follows:
(a) Except as provided in subsections (b) and (c) or as expressly provided
otherwise by Federal statute, in any civil action of which the district courts have
original jurisdiction, the district courts shall have supplemental jurisdiction over
all other claims that are so related to claims in the action within such original
jurisdiction that they form part of the same case or controversy under Article III
of the United States Constitution. Such supplemental jurisdiction shall include
claims that involve the joinder or intervention of additional parties.
(b) In any civil action of which the district courts have original jurisdiction
founded solely on section 1332 of this title, the district courts shall not have
supplemental jurisdiction under subsection (a) over claims by plaintiffs against
persons made parties under Rule 14, 19, 20, or 24 of the Federal Rules of Civil
Procedure, or over claims by persons proposed to be joined as plaintiffs under
Rule 19 of such rules, or seeking to intervene as plaintiffs under Rule 24 of such
rules, when exercising supplemental jurisdiction over such claims would be
inconsistent with the jurisdictional requirements of section 1332.

Id. § 1367(a)-(b). Subsection (c), referred to in § 1367(a), deals with judicial discretion to

decline the exercise of supplemental jurisdiction in enumerated types of circumstances.

2. See Thomas C. Arthur & Richard D. Freer, Grasping at Burnt Straws: The Disaster of
the Supplemental Jurisdiction Statute, 40 EMORY L.J. 963 (1991); Thomas C. Arthur &
Richard D. Freer, Close Enough for Government Work: What Happens When Congress
Doesn't Do Its Job, 40 EMORY L.J. 1007 (1991); Thomas D. Rowe, Jr. et al., Compounding
or Creating Confusion About Supplemental Jurisdiction? A Reply to Professor Freer, 40
EMORY L.J. 943 (1991) [hereinafter Rowe et al., Reply] (responding to Richard D. Freer,
Compounding Confusion and Hampering Diversity: Life After Finley and the Supplemental
Jurisdiction Statute, 40 EMORY L.J. 445 (1991)); Thomas D. Rowe, Jr. et al., 4 Coda on
Supplemental Jurisdiction, 40 EMORY L.J. 993 (1991) [hereinafter Rowe et al., Coda].
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to unfortunate or unintended interpretations, issues that still spark controversy.’
The ongoing Federal Judicial Code Revision Project of the American Law
Institute (“ALI”) to propose possible Judicial Code revisions in areas including
supplemental jurisdiction,’ however, permits a shift in focus to how the statute
might best be redrafted in light of the critiques, judicial experience, and policy
considerations.

This Article will first offer some general comments on the codification of the
supplemental-jurisdiction area. It then considers what coverage and exclusions
would be desirable in a redrafting of § 1367(b), the provision that now restricts
supplemental jurisdiction in diversity cases. An Appendix offers a draft to
accomplish these changes if Congress were to choose limited revision within the
framework of the existing supplemental-jurisdiction statute, rather than the more
ambitious (and most admirable) recasting developed in the ALI Code Revision
Project. Those who would relish more fireworks will perhaps be disappointed, for
the level of agreement among some of the former combatants on what ends we
should now seek to achieve may turn out to be surprisingly high. My mother,
though, will probably be relieved.

II. THE SOMEWHAT REGRETTABLE NECESSITY OF
CODIFICATION

The law governing the federal courts’ supplemental jurisdiction, previously
described in its various parts as pendent and ancillary jurisdiction,’ had long been

3. Compare, e.g., Ellen S. Mouchawar, Note, The Congressional Resurrection of
Supplemental Jurisdiction in the Post-Finley Era, 42 HASTINGS L.J. 1611, 1613 (1991)
(“Section 1367 . . . makes great strides in resolving much of the confusion surrounding the
doctrines” of pendent and ancillary jurisdiction.), and Kristen M. Niemi, Note, The
“Noncontroversial” Statute: Have Expressed Concerns of 28 U.S.C. § 1367 Come to Light?,
72 U.DET. MERCY L. REV. 397, 397 (1995) (“By implementing the supplemental jurisdiction
statute, Congress has effectively responded to the problems that initially required the statute’s
creation.”), with 16 ROBERT C. CASAD ET AL., MOORE’S FEDERAL PRACTICE § 106.40, at 106-
55 (3d ed. 1998) (describing § 1367(b)’s diversity case limits as revealing the statute’s “‘anti-
diversity bias,”” the drafters’ failure to extend those limits to removing defendants as “totally
lacking in rationality,” and the subsection’s draftsmanship problems as making it “something
of an interpretive nightmare”). As one who participated in the drafting, see Rowe et al., Reply,
supra note 2, at 944 & n.4, and therefore must be totally lacking in rationality, I should perhaps
spare readers by quitting now. But in the hope that some of this language may be academic
hyperbole, or that I may have learned from the bracing experience of having mistakes I had a
part in making find their way into the Judicial Code, I shall try to draw on that experience in
discussing possible revisions to the statute.

4, See AMERICAN LAW INSTITUTE, FEDERAL JUDICIAL CODE REVISION PROJECT,
TENTATIVE DRAFT NO. 2 (1998) [hereinafter T.D. No. 2].

5. “Pendent” or “pendent claim” jurisdiction generally referred to claims outside original
jurisdiction, but related to claims within original federal question jurisdiction, that were added
by plaintiffs against existing defendants. “Pendent party” jurisdiction referred mainly to efforts
by plaintiffs to add similarly related claims but against a defendant not already before the court.
Pendent jurisdiction in both these forms dealt with matters that were or could be part of a plain-
tiff’s original complaint, at least as far as the rules on claim and party joinder were concerned.
For the remaining large universe of claims added by defendants or later-joined parties such as
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developed by judicial decision with virtually no direct legislative focus on the
subject.® Until 1989 there had been no major momentum toward codification,
probably because the practical workings of judicially developed doctrine in the
area had at least not been intolerable. To be sure, some Supreme Court decisions
were questionable in their reasoning and effects,’ and the field suffered from lack
of clarity in as yet unilluminated corners.® Still, in broad outline, the Court’s
guidance seemed to have produced a more or less livable degree of
accommodation between, on one hand, the limits on the federal courts’ subject-
matter jurisdiction and, on the other hand, the economy, convenience, and
consistency offered by the rules on joinder of claims and parties.® Case-by-case
development also had the virtue of permitting consideration of discrete aspects
of a complex area as they arose in concrete situations, rather than forcing an

third-party defendants, the term “ancillary jurisdiction” covered the addition of claims outside
original federal question or diversity jurisdiction but related to claims within it.

6. A limited exception had been 28 U.S.C. § 1338(b) (1994), originally adopted in 1948,
authorizing original district court jurisdiction over “any civil action asserting a claim of unfair
competition when joined with a substantial and related claim under the copyright, patent, plant
variety protection or trademark laws.” Id. For pendent and ancillary jurisdiction in general, the
Supreme Court had required “careful attention to the relevant statutory language.” Aldinger v.
Howard, 427 U.S. 1, 17-18 (1976) (“Before it can be concluded that [pendent] jurisdiction
exists, a federal court must satisfy itself not only that Art. IIl permits it, but that Congress in
the statutes conferring jurisdiction has not expressly or by implication negated its existence.”)
For the most part, however, given the lack of other statutes like § 1338(b), the relevant statutes
were those creating original jurisdiction, and the required judicial attention took the form of
drawing inferences about pendent or ancillary jurisdiction from statutes in which Congress had
focused only on original jurisdiction.

7. See, e.g., Aldinger, 427 U.S. at 27, 29 (Brennan, J., dissenting) (pointing out, in dissent
from decision against pendent party jurisdiction over a related state law claim against the
county in a federal civil rights action against a county official, that legislative history directly
addressed possible state law claims against local governments); Zahn v. International Paper
Co., 414 U.S. 291 (1973) (requiring unnamed class members with legally separate claims to
satisfy the jurisdictional amount requirement individually, even though the class representatives
themselves had claims for more than the amount in controversy and the citizenship of unnamed
members would be disregarded for purposes of the complete diversity rule under Supreme
Tribe of Ben-Hur v. Cauble, 255 U.S. 356 (1921)); see also id. at 305-12 (Brennan, J.,
dissenting) (discussing the ancillary jurisdiction analysis ignored by the majority).

8. See, e.g., 13B CHARLES ALAN WRIGHT ET AL., FEDERAL PRACTICE AND PROCEDURE §
3567.2, at 156 (2d ed. 1984) (“The Aldinger decision left much still to be answered on when
pendent parties can be brought into a federal action. . . . The subsequent lower court decisions
. . . do not fall into any single pattern.”); 13 id. § 3523, at 104 (noting uncertainty about
ancillary jurisdiction when plaintiff sought to assert claim against third-party defendant either
as counterclaim or after removal). See generally 13 id. at 115 (“[It. . . is difficult to discern
any single rationaling [sic] principle that will explain [the] diverse rules” of ancillary
jurisdiction.).

9. See Owen Equip. & Erection Co. v. Kroger, 437 U.S. 365, 375 n.18 (1978) (listing the
Supreme Court and lower federal court decisions upholding ancillary jurisdiction over
compulsory counterclaims, impleader, cross-claims, and intervention of right); United Mine
Workers v. Gibbs, 383 U.S. 715, 725 (1966) (upholding the constitutional basis for pendent
claim jurisdiction when “the relationship between [a federal question] claim and the state claim
permits the conclusion that the entire action before the court comprises but one constitutional
‘case”!).
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attempt at broad codification with a comprehensive treatment of multifarious
circumstances that had arisen in only a few lower-court cases—or perhaps were
possible but had to be imagined in the abstract. Experience with the codification
effort when it took place in 1990 had left me, even before controversy about the
statute mounted in the following year, with doubts about whether the area was
better treated by legislation or by decisional law.

In 1989, though, the Supreme Court’s 5-4 decision in Finley v. United States'"
made some form of codification virtually imperative. First, Finley rejected
pendent party jurisdiction over a nondiverse state claim co-defendant in a Federal
Tort Claims Act (“FTCA”) suit against the United States. Federal court
jurisdiction in FTCA actions being exclusive,'! no single forum was available to
hear the plaintiff’s claims against both the government and a nonfederal
defendant in such a case; the plaintiff had to forgo or postpone claims against one
defendant, or bring parallel actions in state and federal court—with all the
duplication and chance of inconsistency that such a course entails. Second,
beyond the particular type of pendent party claim involved in Finley, the majority
stated that “with respect to the addition of parties, as opposed to the addition of
only claims, we will not assume that the full constitutional power has been
congressionally authorized, and will not read jurisdictional statutes broadly.”'?
This statement cast doubt on long-accepted ancillary jurisdiction over such
joinder as that of third-party defendants, and further bespoke an interpretive
approach that seemed to banish hope that the Court would minimize any practical
harm resulting from its decision—or tolerate lower federal courts doing so.

Codification duly followed, and beyond the overruling of Finley it does have
advantages such as the elimination of the bedeviling pendent-ancillary distinction
and the addition in the present statute of clarity and definiteness in some respects.
Still, the experience at once shows down sides of codification and raises
questions about how the Court has often been coming at statutory interpretation
in this and other areas. At least until Congress can be persuaded to revisit the
statute, any error in drafting is chiseled in stone. Wooden interpretive
approaches with heavy emphasis on plain language—whatever the apparent
legislative intent—increase the possibility that any gap or ambiguity will have
unintended consequences (be they fortunate or otherwise).

As a result, the care required in the drafting process can go beyond due to
excruciating. We are fortunate to have had Reporter John Oakley and his advisers
putting countless hours into the ALI’s Revision Project, but Congress will not
always be so blessed. Heavy plain-language emphasis in interpretation also
creates an impulse toward great detail in drafting, with baleful effects in
encouraging prolix statutes—which have their own difficulties of interpretation,

10. 490 U.S. 545 (1989).

11. See 28 U.S.C. § 1346(b)(1) (Supp. II 1996).

12. Finley, 490 U.S. at 549.

13. See, e.g., Rowe et al., Reply, supra note 2, at 961 n.91 (pointing out the “potentially -
gaping hole” in § 1367(b)’s failure to bar supplemental jurisdiction over a claim of a
nondiverse co-plaintiff added under Rule 20 after the initial complete diversity filing).
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including the likelihood of sheer misreadings.' Although the urge toward detail
may be resistible,'® it is compounded in this area by the great multiplicity of
situations in which supplemental-jurisdiction issues can arise.'

The debate over interpretive methodology raises large questions beyond the
scope of this Article, but for me the experience with drafting and observing
judicial constructions of the supplemental-jurisdiction statute illustrates the
virtues of an interpretive approach that does not adhere too rigidly to literalistic
“plain meaning.”’” Some degree of flexibility in trying to take into account
legislative intent—which can, after all, be deduced not only from legislative
history with its dangers of manipulation but also from the broader historical
background of an enactment and the mischiefs it seems to have been meant to
counter, plus the general structure as well as the particular words of a statute
itself—can result in greater fidelity to what the people’s representatives were
trying to accomplish than judicial games of “gotcha.”’® Plain-language

14. Others may share my experience of seeing bright students—some of whom will shortly
be drafting court opinions—stumble over the relatively concise provisions of present § 1367.
I shudder to think of what they, and busy judges, might do with a considerably more complex
statute.

15. See David L. Shapiro, Supplemental Jurisdiction: A Confession, an Avoidance, and a
Proposal, 74 IND. L.J. 211, 218-20 & n.45 (1998) (arguing for less legislative detail and more
judicial discretion in fine-tuning the contours of federal jurisdiction, and offering a brief draft
statute codifying broad judicial discretion in exercise of supplemental jurisdiction).

16. See, e.g., Denis F. McLaughlin, The Federal Supplemental Jurisdiction Statute—A
Constitutional and Statutory Analysis, 24 AR1z. ST. L.J. 849, 925-74 (1992) (discussing the
application of § 1367(a)-(b) to many possible joinder situations).

17. For a sensitive discussion of approaches to an interpretation of aspects of § 1367, see
Judge Louis Pollak’s decision in Russ v. State Farm Mutual Automobile Insurance Co., 961
F. Supp. 808, 819-20 (E.D. Pa. 1997). In support of a non-literalistic method, the Russ opinion
points to the technical nature of the statute and the unlikelihood that most members of
Congress grasped its intricacies; the unambiguity of the legislative history on the point at issue;
the lack of litigant reliance interests on such a procedural statute in planning real-world
transactions; and the limited effect of the court’s judicial construction in changing only the
forum where litigation would proceed, rather than governing substantive law. Id.

18. See id. at 820:

To retain this case in this court [by adopting a contested interpretation of §
1367 based on a literal reading] is to say to Congress: “We know what you meant
to say, but you didn’t quite say it. So the message from us in the judicial branch
to you in the legislative branch is: ‘Gotcha! And better luck next time.”” Such a
message is not required by the separation of powers.

An irony with plain-language interpretation in the context of § 1367 is that it can lead to
expansive readings of federal jurisdiction, in arguable or even clear disharmony with the aim
of Congress and in tension with judicial leanings—especially among conservative
judges—toward narrow constructions of the federal courts’ jurisdiction. See, e.g., City of
Chicago v. International College of Surgeons, 118 S. Ct. 523 (1997) (Court opinion by Justice
O’Connor for a seven-Justice majority) (reading § 1367(a) as establishing supplemental
jurisdiction in a removed federal-question case over a related state law claim for an appellate-
type, on-the-record review of local administrative action); id. at 535 (Ginsburg, J., dissenting,
joined by Stevens, J.) (“The Court’s expansive reading . . . takes us far from anything Congress
conceivably could have meant. Cross-system appeals, if they are to be introduced into our
federal system, should stem from the National Legislature’s considered and explicit decision.”)
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approaches, with their stress on the impropriety of other than highly literal
readings of enacted text, may focus too narrowly and theoretically on the judicial
role in isolation'>—to the detriment of forging a workable, practical relationship
between the federal courts and Congress.?

II1. POLICY DECISIONS IN THE RECODIFICATION OF
§ 1367(b)

When Congress adopted § 1367 in 1990 as part of a package of measures
implementing recommendations of the Federal Courts Study Committee, one
goal—however imperfectly achieved, as became apparent soon afterward—was
to put through only noncontroversial aspects® and save any foreseeably divisive
issues for later debate. That intention, coupled with the somewhat hurried
circumstances of the bill’s adoption late in the 101st Congress,* constrained the
codification to making no major deliberate changes in preexisting decisional law
apart from overruling Finley. The circumstances today eliminate those constraints
and also provide the benefit of several years’ experience under the new law,
permitting reflection about what goals should be pursued in a revised statute. This
part of the Article considers key issues in what should come within or fall outside
supplemental jurisdiction in diversity cases.

A. Complete State-Citizen Diversity and the Kroger Rule

If there are serious advocates of entirely abandoning the complete diversity
requirement for state-citizen diversity cases, they have escaped my attention.
Given the way the system has developed in the almost two centuries since
Strawbridge v. Curtiss® established the requirement that all plaintiffs must be of

(citation omitted).

19. See Recent Cases, 109 HARV. L. REV. 858, 858 (1996) (“Whatever its ideological end,
a court usurps the lawmaking authority of Congress when it engages in rigid textualism to
defeat a clearly expressed legislative intent.”).

[Rligid adherence to the plain language of § 1367 is an inappropriate approach
to statutory interpretation. Few would disagree that the role of courts in
interpreting statutes is “to ascertain and effectuate the ‘intentions’ of Congress”
and “to subordinate [judicial preferences] to the will of Congress.” Indeed,
textualists hold out this definition of the judicial role to justify limitations upon
judicial discretion. When . . . a court permits strict textualism to trump
unambiguous indications of legislative intent, it fails to enforce congressional will
and thereby usurps lawmaking authority.
Id. at 861-62 (second alteration in original) (footnotes omitted).

20. See Russ v. State Farm Mut. Auto. Ins. Co., 961 F. Supp. 808, 820 (E.D. Pa. 1997)
(noting that “Congress and the courts, however different their respective roles, are parts of a
single government”).

21. See, e.g., id. at 819 (referring to “assurances made by [Congressional sponsors] to their
colleagues that the several provisions of Title III of the Judicial Improvement[s] Act of 1990
were ‘noncontroversial’”).

22. See Rowe et al., Coda, supra note 2, at 1004-05 (describing the process of introducing,
considering, and enacting the supplemental~jurisdiction statite in July-October 1990).

23. 7 U.S. (3 Cranch) 267 (1806).
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completely diverse citizenship from all defendants, it makes sense—despite the
great arbitrariness of many of the rule’s applications—not to do away with the
rule across the board now. Minimal diversity under the general diversity
jurisdiction would likely lead to a large expansion in the federal courts’ caseload
of state law disputes, many of them with little need for the federal forum—as
would often be the case when just one or a few diverse parties were involved in
litigation with several parties on both sides who all shared citizenship of the same
state.

Assuming retention of the Strawbridge requirement, it is also defensible—and
in my view preferable—to keep the basic rule of Owen Equipment & Erection Co.
v. Kroger,* under which a diversity plaintiff who chose the federal forum may not
use supplemental jurisdiction to add a claim against a nondiverse third-party
defendant. Even absent collusion (which might, if detected, be dealt with under
§ 1359%), it could be all too easy without the Kroger rule for a plaintiff to evade
the complete diversity requirement by a fairly uncomplicated progression: sue a
diverse defendant in federal court; wait for the predictable, if not certain,
impleader of a reimbursement claim against a nondiverse third-party defendant
against whom the plaintiff also wanted to bring a claim; and then add that claim
under the seventh sentence of Federal Rule of Civil Procedure 14(a).® Indeed, to
avoid a serious threat to the Strawbridge requirement, the supplemental-
jurisdiction statute should also make it clear that a plaintiff may not bring a
complete diversity case and then turn it into a minimal diversity one by amending
the complaint and adding a nondiverse co-plaintiff under the first sentence of
Federal Rule 20(a).”” If nothing else, Congress should plug this “potentially
gaping hole”? in the present statute.

B. Complete or Minimal Diversity in Alienage Cases

The application of the complete diversity requirement in cases involving alien
parties is, to put it gently, curious. The lower federal courts have settled on
interpretations that for original jurisdiction always require complete diversity
among state-citizen adversaries in cases involving aliens and sometimes, but not
always, regard the presence of aliens (without regard to whether they are citizens
of the same or different foreign states) on both sides as destroying complete

24. 437 U.S. 365 (1978).

25.28 U.S.C. § 1359 (1994) (“A district court shall not have jurisdiction of a civil action
in which any party, by assignment or otherwise, has been improperly or collusively made or
joined to invoke the jurisdiction of such court.”).

26. FED. R. CIv. P. 14(a) (“The plaintiff may assert any claim against the third-party
defendant arising out of the transaction or occurrence that is the subject matter of the plaintiff’s
claim against the third-party plaintiff. . . .”).

27. Fep.R. C1v. P. 20(a):

(2) Permissive Joinder. All persons may join in one action as plaintiffs if they
assert any right to relief jointly, severally, or in the alternative in respect of or
arising out of the same transaction, occurrence, or series of transactions or
occurrences and if any question of law or fact common to all these persons will
arise in the action.

28. Rowe et al., Reply, supra note 2, at 961 n.91.
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