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I. EVOLUTION OF THE TRIPS NEGOTIATIONS
A. Logic of a Trade-Based Initiative

Three propositions underlie the developed countries’ drive for
strengthened intellectual property rights within the framework of
multilateral trade negotiations, known as the Uruguay Round, to
revise the General Agreement on Tariffs and Trade (“GATT”):'

(1) Strong intellectual property rights exert an unreservedly
positive influence on developed free-market economies;’

(2) Strong intellectual property rights benefit all countries
regardless of their present stage of development;’

(3) The acquisition of non-indigenous technologies by de-
veloping countries other than by imports or license usually
constitutes an illicit economic loss to the technology export-
ing countries.*

1. See General Agreement on Tariffs and Trade, opened for signature Oct. 30, 1947,
61 Stat. A3, 55 U.N.T.S. 187 [hereinafter GATT], reprinted in 4 GENERAL AGREEMENT
ON TARIFFS AND TRADE, BASIC INSTRUMENTS AND SELECTED DOCUMENTS (1969) [here-
inafter GATT, BISD); Ministerial Declaration of Punta del Este, GATT Doc. MIN. DEC.
No. 86-1572 (Sept. 20, 1986), reprinted in LAW AND PRACTICE UNDER THE GATT, IIl.
A3, at 25 (Kenneth R, Simmonds & Brian H.W. Hill eds., 1992); see also' A. Jane
Bradley, Intellectual Property Rights, Investment, and Trade in Services in the Uruguay
Round: Laying the Foundations, 23 STAN. J. INT'L L. 57 (1987).

2. See, e.g., Richard P. Rozek, Protection of Intellectual Property Through Licensing:
Efficiency Considerations, 22 J. WORLD TRADE 27, 28-30 (Oct. 1988); Eric Wolfhard,
International Trade in Intellectual Property: The Emerging GATT Regime, 49 U. To-
RONTO FAC. L. REV. 106, 114-15 (1991).

3. See, e.g., Richard T. Rapp & Richard P. Rozek, Benefits and Costs of Intellectual
Property Protection in Developing Countries, 24 J. WORLD TRADE 75, 77-90 (Oct. 1990);
Wolfhard, supra note 2, at 115-18; Robert M. Sherwood, Why A Uniform Intellectual
Property System Makes Sense for the World, in GLOBAL DIMENSIONS OF INTELLECTUAL
PROPERTY RIGHTS IN SCIENCE AND TECHNOLOGY 68-88 (Mitchel B. Wallerstein et al.
eds., 1993) [hereinafter GLOBAL DIMENSIONS OF INTELLECTUAL PROPERTY]. See also
ROBERT M. SHERWOOD, INTELLECTUAL PROPERTY AND ECONOMIC DEVELOPMENT 191-99
(1990).

4. See, e.g., Emery Simon, U.S. Trade Policy and Intellectual Property Rights, 50
ALB. L. REV. 501, 501 (1986) (“{W1hen products are pirated from foreign markets, they
reduce United States exports to those markets.”); Jacques J. Gorlin, GATT—A View from
the United States, 5 CANADIAN INTELL. PROP. REV. 275 (1989); Wolfhard, supra note 2,
at 128-30 (stating that “piracy” decreases innovators’ returns, affects investment incen-
tives, and allows free-riders to “capture the rents and markets of intellectual property
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The first two propositions are counter-intuitive and neither
historical experience nor the literature supports them.” The social
costs and relative efficiencies of intellectual property regimes re-
main the subject .of continuing debate within the industrialized
countries even today, and some conservative economists still main-
tain that a products market unfettered by intellectual property rights
would attain greater efficiency than at present.® On the whole, a
consensus probably exists that industrialized societies are better off
with established intellectual property regimes than without them.
But there is no consensus concerning the levels of efficiency
achieved by any particular regime, and considerable evidence sug-
gests that all extant regimes yield serious inefficiencies under some
circumstances. Opinions about the proper balance between the
incentives of protection and the benefits of competition vary from
country to country and from epoch to epoch within particular coun-
tries, and variations in attitude are especially prominent when shifts

exporters without facing any of the risks”; and characterizing state-sanctioned piracy as
a de facto producer subsidy). See also J.H. MacLaughlin et al., The Economic Signi-
ficance of Piracy, in INTELLECTUAL PROPERTY RIGHTS: GLOBAL CONSENSUS, GLOBAL
CONFLICT (R. Michael Gadbaw & Timothy J. Richards eds., 1988).

S..See, e.g., JUDITH C. CHIN & GENE M. GROSSMAN, INTELLECTUAL PROPERTY
RIGHTS AND NORTH-SOUTH TRADE 105-06 (National Bureau of Economic Research
Working Paper No. 1490, 1990); Carlos Alberto Primo Braga, Guidance from Economic
Theory, in STRENGTHENING PROTECTION OF INTELLECTUAL PROPERTY IN DEVELOPING
COUNTRIES—A SURVEY OF THE LITERATURE 17, 32 (Wolfgang E. Siebeck:ed., 1990)
[hereinafter STRENGTHENING INTELLECTUAL PROPERTY] (“Overall, economic theory has
raised more questions about welfare implications of intellectual property than it has
answered.”); Carlos Alberto Primo Braga, The Developing Country Case for and Against
Intellectual Property Protection, in STRENGTHENING INTELLECTUAL PROPERTY, supra, at
69, 80-81 (concluding that “the protection of intellectual property rights is considered by
most authorities to be neither necessary nor sufficient for strong technological activity™).
See also A. Samuel Oddi, The International Patent System and Third World Development:
Reality or Myth?, 1987 DUKE L.J. 831 (1987); Arvind Subramanian, The International
Economics of Intellectual Property Protection; A Welfare-Theoretic Trade Policy Analysis,
19 WORLD DEV. 945, 947, 951-52 (1991). :

6. See, e.g., ROBERT P. BENKO, PROTECTING INTELLECTUAL PROPERTY RIGHTS:
ISSUES AND CONTROVERSIES 15-25 (1987) (citing authorities on both sides); Tom G.
Palmer, Are Patents and Copyrights Morally Justified? The Philosophy of Property
Rights and Ideal Objects, 13 HARvV. J.L. & PUB. PoL’Y 817, 855-61 (1990); Stephen
Breyer, The Uneasy Case for Copyright: A Study of Copyright in Books, Photocopies and
Computer Programs, 84 HARV. L. REv. 281 (1970).
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in the business cycle occur.”

As regards the third proposition, that gains from unlicensed
uses of foreign technologies in developing countries characteristi-
cally represent illicit losses to entrepreneurs in developed countries,
this residual mercantilist attitude conflicts with the underlying com-
petitive ethos from which intellectual property rights derogate and
with the territorial nature of these derogations.® Basic norms of
free competition established in the nineteenth century often induced
territorial legislators to provide relatively weak forms of intellectual
property protection; the standards of protection currently prevailing
in developing countries often resemble those applied in the devel-
oped world not too long ago.” Weak intellectual property laws
ensure access to markets for second comers who provide cheaper
and better products through imitation and incremental innovation.

7. See, e.g., Edwin Mansfield, Unauthorized Use of Intellectual Property: Effects on
Investment, Technology Transfer, and Innovation, in GLOBAL DIMENSIONS OF INTELLEC-
TUAL PROPERTY, supra note 3, at 107-45; Richard C. Levin et al., Appropriating the Re-
turns from Industrial Research and Development, 3 BROOKINGS PAPERS ON ECON. ACTIV-
ITY 783, 784-88 (1987); Hanns Ullrich, GATT: Industrial Property Protection, Fair
Trade and Development, in GATT OR WIPO? NEW WAYS IN THE INTERNATIONAL
PROTECTION OF INTELLECTUAL PROPERTY 127, 138-42 (Friedrich-Karl Beier & Gerhard
Schricker eds., 1989). See also Mark F. Grady & Jay Alexander, Patent Law and Rent
Dissipation, 78 VA. L. REv. 305, 308-10 (1992). In the U.S. prior to 1975, the federal
appellate courts tended to invalidate most issued patents that reached them on appeal.
The invalidation rate before the United States Supreme Court was so high that it prompted
one Justice to exclaim that the only valid patent was one that the Court had not laid its
hands on. These tendencies led Congress to establish a specialized jurisdiction for patent
appeals, known as the United States Court of Appeals for the Federal Circuit, which took
office in 1982. See, e.g., David Silverstein, Patents, Science, and Innovation: Historical
Linkages and Implications for Global Technological Competitiveness, 17 RUTGERS COM-
PUTER & TECH. L.J. 261, 268-70, 307-12 (1991).

8. See, e.g., Fritz Machlup & Edith Penrose, The Patent Controversy in the Nine-
teenth Century, 10 J. ECON. HIST. 1 (1950); see generally J.H. Reichman, Intellectual
Property in International Trade: Opportunities and Risks of a GATT Connection, 22
VAND. J. TRANSNAT'L L. 747, 769-90 (1989) (“Nonexistence of an International Norm
Against Misappropriation”) [hereinafter Reichman, GATT Connection).

9. See, e.g., Alberto Bercovitz-Rodriguez, Historical Trends in Protection of Technol-
ogy in Developed Countries and Their Relevance for Developing Countries, Study pre-
pared for U.N. Conference on Trade & Dev. (UNCTAD), U.N. Doc. UNCTAD/ITP/
TEC/18 (Dec. 26, 1990); David Hartridge & Arvind Subramanian, Intellectual Property
Rights: The Issues in GATT, 22 VAND. J. TRANSNAT’L L. 893, 905 (1989).
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Innovators who fail to qualify for protection under these laws can
rely only on such factors as lead time, reputation for quality, and
continuing technical improvements to maintain their foothold in the
market.

Undermining this classical nineteenth century outlook are two
recent developments that lead directly to the inclusion of interna-
tional intellectual property issues within the Uruguay Round of
multilateral trade negotiations. First, the rise of information-based
technologies altered the nature of competition and disrupted the
equilibrium that had resulted from more traditional comparative
advantages. Because such technologies are inherently vulnerable
to rapid appropriation by free-riders who do not share in the costs
of research and development, innovators demand both domestic and
international measures to protect their investments.' Second, the
growing capacity of manufacturers in developing countries to pene-
trate distant markets for traditional industrial products has forced
the developed countries to rely more heavily on their comparative
advantages in the production of intellectual goods than in the past.
Market access for developing countries thus became a bargaining
chip to be exchanged for greater protectlon of 1ntellectual goods
within a restructured global marketplace.'!

These tensions largely account for the developed countries’
demands for extraterritorial protection of intellectual property
rights, which aim to curb free-riding practices seldom illegal under
existing international law, and for unilateral trade sanctions that
both the United States and the European Communities have exerted

10. See, e.g., Paulo Roberto de Almeida, The “New” Intellectual Property Regime
and Its Economic Impact on Developing Countries, in LIBERALIZATION OF SERVICES AND
INTELLECTUAL PROPERTY IN THE URUGUAY ROUND OF GATT 74-76 (Giorgio Sacerdoti
ed., 1990) [hereinafter LIBERALIZATION IN THE URUGUAY ROUND]; J.H. Reichman,
Computer Programs as Applied Scientific Know-How: Implications of Copyright Protec-
tion for Commercialized University Research, 42 VAND. L. REV. 639, 656-92 (1989)
[hereinafter Reichman, Programs as Know-How).

11. See, e.g., Hartridge & Subramanian, supra note 9, at 895-96; Friedl Weiss, TRIPS
in Search of an Itinerary: Trade-Related Intellectual Property Rights and the Uruguay
Round Negotiations, in LIBERALIZATION IN THE URUGUAY ROUND, supra note 10, at 87,
109.
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against countries that tolerate such practices.'”” The paradox posed
by these demands and the resistance they elicit has been character-
ized in the following terms:

On the one hand, the industrialized countries that subscribe
to free-market principles at home want to impose a highly
regulated market for intellectual goods on the rest of the
world, one in which authors and inventors may “reap where
they have sown.” On the other hand, the developing coun-
tries that restrict free competition at home envision a totally
unregulated world market for intellectual goods, one in

which “competition is the lifeblood of commerce.

913

The resolution of this paradox lies in the gradual integration of
international intellectual property law into the larger framework of
international economic law. This project, however, requires a ne-
gotiated balancing of private and public interests valid for all states
active in the international economic system.'* Since 1986, the
developed countries’ drive for high international standards has
largely ignored the competitive capabilities of developing countries
with respect to intellectual goods. It has also downplayed both the
developing countries’ rights to differential and more favorable
treatment under existing GATT rules and the willingness of these
same countries to address the principle of “adequate and effective
protection” of intellectual property rights in a manner consistent
with their real economic capabilities.'®

12. See, e.g., Marshall A. Leaffer, Protecting United States Intellectual Property
Abroad: Toward a New Multilateralism, 76 IOWA L. REV. 273, 292-306 (1991); Alan O.
Sykes, Constructive Unilateral Threats in International Commercial Relations: The
Limited Case for Section 301, 23 LAW & PoL’Y INT’L BUS. 263 (1992). See generally
EDWARD S. YAMBRUSIC, TRADE-BASED APPROACHES TO THE PROTECTION OF INTELLEC-
TUAL PROPERTY 29-43, 53-70, 189-274.

13. Reichman, GATT Connection, supra note 8, at 795-96.

14, See, e.g., Abdulgawi Ahmed Yusuf, Transfer of Technology, in INTERNATIONAL
LAW: ACHIEVEMENTS AND PROSPECTS 691, 694-95 (Mohammed Bedjaoui ed., 1991);
Frédéric Benech, La place du droit de la propriété intellectuelle dans le droit interna-
tional économique, 22 REVUE GENERALE DE DROIT [REV. GEN.] 423 (1991).

15. See, e.g., U.N. Conference on Trade & Dev. (UNCTAD), Trade and Development
Report, UN. Doc. UNCTAD/TDR/11, 179, 180, 192-93 (1991) [hereinafter UNCTAD Re-
port 1991]; infra note 351 and accompanying text.
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At the same time, the logic of multilateral trade negotiations
skews the pre-existing North-South conflict over intellectual prop-
erty rights by introducing the prospects of trade concessions in
unrelated fields. Trade negotiations enable developed countries to
compensate developing countries for the social costs of an Agree-
ment on Trade-Related Aspects of Intellectual Property Rights
(“TRIPS” or “Draft TRIPS Agreement” or “Draft Agreement”) by
increased market access, notably in agriculture and textiles.'® Such
a “package deal” would presumably suspend unilateral trade sanc-
tions against developing countries in favor of improved dispute-
settlement procedures within the larger context of a revised GATT
instrument. '’

B. Scope of the Present Inquiry

This Article does not assess the relative costs and benefits of
the Uruguay Round’s proposed package deal, which affects many

16. See, e.g., John H. Jackson, GATT and the Future of International Trade Institu-
tions, 18 BROOK. J. INT’L L. 11, 13 (1992) (viewing agriculture and textiles as trade-offs
for services and intellectual property rights); UNCTAD Report 1991, supra note 15, at
168-73 (predicting long-term opportunity for developing countries to expand agricultural
exports, but noting production lags likely to cause short-term problems); infra text accom-
panying notes 340-41. Attention must also be paid to the effects of other components of
a package deal likely to emerge from the Uruguay Round on the overall prospects of the
developing countries. See infra notes 17-18; see generally Symposium, Trade-Related
Aspects of Intellectual Property Law (pts. 1 & 2), 22 VAND. J. TRANSNAT'L L. 223, 689
(1989). ' .

17. “Itis indeed hard to see why many states should accept new multilateral commit-
ments in this area if they remain vulnerable to unilateral actions.” Hartridge &
Subramanian, supra note 9, at 909. For a formal commitment to this effect, see Draft Fi-
nal Act Embodying the Results of the Uruguay Round of Multilateral Trade Negotiations,
GATT Doc. MTN.TNC/W/FA (Dec. 20, 1991) [submitted by former GATT Director-
General Arthur Dunkel and sometimes known as the “Dunkel Draft” but hereinafter cited
as Draft Final Act}, Agreement On Trade-Related Aspects Of Intellectual Property Rights,
Including Trade In Counterfeit Goods (Annex III), preamble and arts. 64, 68-69, 71
[hereinafter Draft TRIPS Agreement]; Draft Final Act, supra, § S, Understanding on
Rules and Procedures Governing the Settlement of Disputes under Articles XXII and
XXIII of the General Agreement on Tariffs and Trade, arts. 1.1, 1.2, 21.1, 21.2 [hereinafter
Draft Understanding on Disputes]. See also Legal Drafting Group, Review of Individual
Texts in the Draft Final Act (Informal Note by the GATT Secretariat, June 24, 1992)
(proposing largely technical rectifications of the earlier text). But see infra text accompa-
nying notes 334-41.
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different sectors of international trade.'® Nor does it evaluate the
likelihood that the developed countries will in fact provide suffi-
cient concessions to offset any competitive disadvantages that a
TRIPS component might entail. Officials on both sides of the
Atlantic privately declare that if the enhanced market access al-
ready agreed by the negotiators were delivered without more, the
developing countries would benefit. Yet, spokesmen for the devel-
oping countries claim that the economic benefits so far offered to
their countries would ‘not offset the combined social costs of the
package deal outlined in the Draft Final Act Embodying the Re-
sults of 'the Uruguay Round of Multilateral Trade Negotiations
(“Draft Final Act”).”

On the assumption that the parties will negotiate a package deal
in the end, the Draft TRIPS component reviewed in this Article
represents a more balanced and positive achievement than appeared
likely to emerge from the bombastic rhetoric that accompanied the
preliminary negotiations.” If the United States has retreated from
initial efforts to impose its-domestic intellectual property laws on
the rest of the world,?' the developing countries have abandoned
radical efforts to cut back on minimum standards of protection that

18. See generally Jeffrey J. Schott, The Uruguay Round: What Can Be Achieved?,
in COMPLETING THE URUGUAY ROUND: A RESULTS-ORIENTED APPROACH TO THE GATT
TRADE NEGOTIATIONS 1, 8-50 (Jeffrey J. Schott ed., 1990) [hereinafter COMPLETING THE
URUGUAY ROUND]; Developments and Issues in the Uruguay Round of Particular Con-
cern to Developing Countries, UNCTAD Doc. TD/B/39(2)/CRP.1 (Note by the UNCTAD
Secretariat, Mar, 15, 1993) {hereinafter UNCTAD Note 1993].

'19. See, e.g., UNCTAD Note 1993, supra note 18, at 4-5 (expressing misgivings);
Draft Final Act, supra note 17. For the complexities of the market access negotiations,
see COMPLETING THE URUGUAY ROUND, supra note 18.

20. See, e.g., INTELLECTUAL PROPERTY COMMITTEE [IPC], KEIDANREN, UNICE,
BASIC FRAMEWORK OF GATT PROVISIONS ON INTELLECTUAL PROPERTY: STATEMENT
OF VIEWS OF THE EUROPEAN, JAPANESE AND UNITED STATES BUSINESS COMMUNITIES
(1988); Administration’s Statement on Protection of U.S. Intellectual Property Rights
Abroad, Draft Bill Entitled “Intellectual Property Rights Improvement Act of 1986,” and
Section-by-Section Analysis of Draft Bill, Released by Office of the U.S. Trade Represen-
tative, April 7, 1986, reprinted in 31 Pat. Trademark & Copyright-J. (BNA) 506 (Apr. 10,
1986); Reichman, GATT Connection, supra note 8, at 751-53 (citing other authorities).

21. See, e.g., United States Proposal for Negotiations on Trade-Related Aspects of
Intellectual Property Rights, GATT Doc. MTN.GNG/NG/11/W/14 (Oct. 20, 1987), re-
printed-in 34 Pat. Trademark & Copyright J. (BNA) 667 (Oct. 29, 1987).
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