BARGAINING AROUND THE TRIPS
AGREEMENT: THE CASE FOR ONGOING
PUBLIC-PRIVATE INITIATIVES TO
FACILITATE WORLDWIDE INTELLECTUAL
PROPERTY TRANSACTIONS™

J.H. REICHMAN"™ AND DAVID LANGE™**

I. INTRODUCTION

The Agreement on Trade-Related Aspects of Intellectual Prop-
erty Rights' (TRIPS Agreement) establishes a set of universal intel-
lectual property norms’ that all World Trade Organization (WTO)
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1. Final Act Embodying the Results of the Uruguay Round of the Multilateral Negotia-
tions, April 15, 1994, LEGAL INSTRUMENTS—RESULTS OF THE URUGUAY ROUND vol. 1
(1994), 33 1.L.M. 1125 (1994) [hereinafter Final Act]; Agreement on Trade-Related Aspects of
Intellectual Property Rights, Apr. 15, 1994, Marrakesh Agreement Establishing the World
Trade Organization, Apr. 15, 1994 [hereinafter WTO Agreement], Annex 1C, LEGAL
INSTRUMENTS—RESULTS OF THE URUGUAY ROUND vol. 31; 33 L.L.M. 81 (1994) [hereinafter
TRIPS Agreement].

2. Besides mandating new international minimum standards for patents, copyrights,
trademarks, trade secrets, industrial designs, integrated circuit designs, and other intellectual
property disciplines, the TRIPS Agreement incorporates the Berne and Paris Conventions, and
certain provisions of the Rome Convention on Neighboring Rights and of the Washington
Treaty on integrated circuit designs. See TRIPS Agreement, supra note 1, arts. 1(3), 2, 3(1),
9(1), 14, 35; Paris Convention for the Protection of Industrial Property, Mar. 20, 1883, as last
revised at Stockholm, July 14, 1967, 21 U.S.T. 1583, 828 U.N.T.S. 305; Berne Convention for
the Protection of Literary and Artistic Works, Sept. 9, 1886, as last revised at Paris, July 24,
1971, 828 U.N.T.S. 221; International Convention for the Protection of Performers, Producers
of Phonograms and Broadcasting Organizations, adopted Oct. 26, 1961, 496 U.N.T.S. 43; Treaty
on Intellectual Property in Respect of Integrated Circuits, opened for signature May 26, 1989,
28 I.L.M. 1477. See generally Abdulgawi A. Yusuf, TRIPs: Background, Principles and Gen-
eral Provisions, in INTELLECTUAL PROPERTY AND INTERNATIONAL TRADE: THE TRIPS
AGREEMENT 3 (Carlos M. Correa & Abdulgawi A. Yusuf, eds., 1998); J.H. Reichman, Univer-
sal Minimum Standards of Intellectual Property Protection under the TRIPs Component of the
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member states must respect in their domestic laws within prescribed
periods of time.> Two sets of ancillary norms further buttress the re-
sulting legal infrastructure. The first of these norms purports to rec-
ognize comparable minimum standards for the enforcement of intel-
lectual property rights within single national systems." The second
norm establishes international dispute-settlement machinery that
permits member states in good standing to extract compensatory
damages from other recalcitrant states whose laws or practices are
found to nullify or impair the trade advantages that should otherwise
flow from the TRIPS Agreement.’

The TRIPS Agreement expressly provides certain built-in capa-
bilities that could help to foster a cooperative approach to imple-
menting its obligatory minimum standards. For example, the Council
for TRIPS could, at least in principle, exercise a mediating role both
with respect to reducing deviations from existing intellectual property
norms and to fashioning a consensus to deal with emerging or candi-
date norms requiring future action.’ In a similar vein, some provi-
sions of the Agreement allow for, or mandate, consultations among
states having different interests, for example, in such thorny areas as
competition law’ or geographical appellations of origin;® still other
provisions mandate periodic réviews of subjects like biogenetic pat-
enting, where gaps in the law remain to be filled.” Finally, the dedica-
tion of the WTO’s principal intellectual property officers to pursue
cooperative—rather than coercive—forms of implementation” con-

WTO Agreement [hereinafter Reichman, Universal Minimum Standards), in INTELLECTUAL
PROPERTY AND INTERNATIONAL TRADE, supra, at 21.

3. See TRIPS Agreement, supra note 1, arts. 65, 66(1).

4. Id. arts. 41-61.

5. Seeid. arts. 63, 64; Understanding on Rules and Procedures Governing the Settlement
of Disputes, Apr. 15, 1994, WTO Agreement, Annex 2, 33 LL.M. 112 (1994) [hereinafter
DSU].

6. See, e.g., TRIPS Agreement, supra note 1, arts. 23(4), 24(2) (mandating that the Coun-
cil for TRIPS will undertake negotiations to facilitate the protection of geographical indications
of wines and spirits) art. 64(3) (requiring the Council to examine complaints and submit its rec-
ommendations to the Ministerial Conference for approval) art. 68 (requiring that the Council
monitor the operation of the TRIPS Agreement and, “in particular, provide any assistance re-
quested by them [member] in the context of dispute settlement procedures”).

7. Id. arts. 40(3), (4).

8. Id. art.24(1).

9. Id. art. 27(3)(b); see also id., art. 71(1) (“The Council may also undertake reviews in
the light of any relevant new developments which might warrant modification or amendment of
this Agreement.”).

10. See, e.g., id. art. 1(1) (“Members shall be free to determine the appropriate method of
implementing the provisions of this Agreement within their own legal system and practice.”)
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stitutes an intangible factor of considerable importance in estimating
the prospects for success."”

Another built-in factor that favors some degree of cooperative
action is the General Agreement on Tariffs and Trade (GATT) high
principle of transparency, carried over from the GATT of 1947,*
which colors the current phase of implementation activities.” Under
this principle, the WTO Secretariat has been gathering information
from member states concerning their existing intellectual property
laws and planned legislation."* The various trade representatives will
then evaluate the results of these surveys, with a view to identifying
actual deviations from the agreed standards and other potential
sources of friction, which may be addressed within the Council for
TRIPS or in bilateral discussions.”

The zeal with which the developed countries have thrown them-
selves into this monitoring or “grading” exercise has bred high expec-
tations among rightsholders and their organized representatives.®
There is a widespread belief that, once the transitional deadlines be-
gin to expire, the developing countries will succumb to an evolving
high-protectionist agenda that looks well beyond the TRIPS Agree-
ment itself.” This euphoria stems, in turn, from the conviction that

art. 43 (emphasizing the need for each Member to provide adequate opportunity for consulta-
tion with each other in the case of a dispute) art. 69 (“Members agree to cooperate with each
other with a view to eliminating international trade in goods infringing intellectual property
rights.”).

11. See generally Rochelle Cooper Dreyfuss & Andreas F. Lowenfeld, Two Achievements
of the Uruguay Round: Putting TRIPS and Dispute Settlement Together, 37 VA. J. INT’L L. 275
(1997); Adrian Otten [Director, Intellectual Property and Investment Division, WTO] &
Hannu Wager [Legal Affairs Officer, Intellectual Property and Investment Division, WTO],
Compliance with TRIPS: The Emerging World View, 29 VAND. J. TRANSNAT’L L. 391, 411-13
(1996) (“It is to be hoped that retaliation remains more of a threat that gives credibility to the
system than anything else.”).

12. General Agreement on Tariffs and Trade, Oct. 30, 1947, 61 Stat. A-11, 55 UN.T.S.
194 [hereinafter GATT 1947]; Multilateral Agreements on Trade in Goods, Apr. 15, 1994,
WTO Agreement, Annex 1A, 33 LL.M. 1154 (1994) [hereinafter GATT 1994].

13. See TRIPS Agreement, supra note 1, art. 63(1).

14. Id. art. 63(2).

15. Id. art. 63(3).

16. For example, copyright industries have credited the establishment of the WTO and
active United States government monitoring for decreasing piracy and for contributing to the
growth of sales and exports. See Jeffrey Mays, Copyright Industry Rise Tied to Global Markets,
J. COMM., Jan. 4, 1997, at 3A, available in LEXIS, New Library, Majpap File; see also Eric H.
Smith, Worldwide Copyright Protection Under the TRIPS Agreement, 29 VAND. J. TRANSNAT’L
L. 559, 572-78 (1996).

17. See J.H. Reichman, From Free Riders to Fair Followers: Global Competition Under the
TRIPS Agreement, 29 N.Y.U. J. INT'L L. & PoL’Y 11, 1721 (1997) [hereinafter Reichman,
From Free Riders to Fair Followers] (providing a list of new rules and regulations that the
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top-down pressures from governments in powerful developed coun-
tries, coupled with strategic litigation in defense of private
rightsholders before the WTO’s dispute-settlement panels, will suf-
fice to keep the developing countries in line and make it expedient
for them to cooperate fully in the implementation process.”” The out-
come thus envisioned is a worldwide intellectual property system in
which the “rule of law,” once firmly established at the international
level, becomes translated into local action by orderly and effective
means.”

United States and European Union plan to implement in order to heighten protection for in-
tellectual property). A number of professors and practitioners have voiced their belief that the
WTO will help strengthen protection for intellectual property and bring developing nations
into line with stronger protection. See, e.g., Paul Edward Geller, Intellectual Property in the
Global Marketplace: Impact of the TRIPS Dispute Settlements?, 29 INT'’L LAW. 99, 112-13
(1995); Allen Z. Hertz, Shaping the Trident: Intellectual Property Under NAFTA, Investment
Protection Agreements and the World Trade Organization, 23 CAN-U.S. L.J. 261, 312 (1997)
(“Accordingly, the WTO Dispute Settlement Body will soon be producing decisions which will
be the international IP regime’s first experience in the development of something approximat-
ing ‘case law.””); Laurinda L. Hicks & James R. Holbein, Convergence of National Intellectual
Property Norms in International Trading Agreements, 12 AM. U. J. INT'L L. & POL'Y 769, 783
(1997) (predicting that a higher degree of protection, enforcement, and harmonization will re-
sult from the implementation of the TRIPS Agreement); Karen D. Lee & Silke von Lewinski,
The Settlement of International Disputes in the Field of Intellectual Property, in FROM GATT TO
TRIPS: THE AGREEMENT ON TRADE-RELATED ASPECTS OF INTELLECTUAL PROPERTY
RIGHTS 278, 296 & n.85 (Friedrich-Karl Beier & Gerhard Schricker eds., 1996); Gail E. Evans,
Intellectual Property as a Trade Issue: The Making of the Agreement on Trade-Related Aspects
of Intellectual Property Rights, 1994 WORLD COMPETITION L. & ECON. REv. 137 (1994)
(tracing evolution of TRIPS Agreement).

18. For example, the United States prevailed against India in a WTO action claiming that
India had failed to implement certain ancillary measures under the patent provisions of the
TRIPS Agreement. See WTO Appellate Body Report on U.S. Complaint Concerning India-
Patent Protection for Pharmaceutical and Agricultural Chemical Products, WI/DS50/AB/R
(Dec. 19, 1997) [hereinafter U.S. v. India]; J.H. Reichman, Securing Compliance with the
TRIPS Agreement After U.S. v. India, 1998 J. INT’L ECON. L. 585, 592-97 [hereinafter Reich-
man, Securing Compliance with the TRIPS Agreement After U.S. v. India] (analyzing the impli-
cations of this decision). Pressure from the multinational companies behind the TRIPS
Agreement will not be confined to developing countries, which nonetheless remain the princi-
ple target. For example, in the case of Ireland’s copyright law, the United States threatened to
bring a complaint to the WTO against what it viewed as Ireland’s weak copyright laws, See
Dennis Kelleher, US Pressure Forces Copyright Crackdown: Ireland Is Under Pressure to
Strengthen Copyright Law, IRISH TIMES, June 8, 1988, at 16, available in LEXIS, News Library,
Majpap File; John Zaracostas, US Withdraws Complaint Over Irish Piracy Rules, J. COMM.,
Feb. 24, 1998, at 3A, available in LEXIS, News Library, Majpap File. In order to avoid pro-
ceedings at the WTO, Ireland engaged in bilateral discussions with the United States and came
to an agreement that ensured that Ireland would change its copyright laws. See id.

19. See Arie Reich, From Diplomacy to Law: The Juridicization of International Trade
Relations, 17 J. INTL. L. BUS. 775, 805 (1997); Steven P. Croley & John H. Jackson, WTO Dis-
pute Procedures, Standard of Review, and Deference to National Government, 90 AM. J. INT'L
L. 193 (1996); see also supra note 17.
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The authors of this Article do not share this rosy view of the en-
suing implementation process. We believe that there are multiple
factors tending to encourage non-cooperative behavior by developing
countries during the implementation phase, some of which were
clearly evidenced during the World Intellectual Property Organiza-
tion’s (WIPO) Conference on Copyright and Certain Related Ques-
tions held in December 1996, and that these factors outweigh those
likely to induce more cooperative attitudes. In a climate of non-
cooperation, moreover, we believe that the developing countries will
have abundant opportunities to resist and undermine the “rule of
law” in subtle ways that will evoke difficulties that the developed
countries previously experienced under the Paris and Berne Conven-
tions.” If we are right, the many structural impediments to imple-
menting the “rule of law” that are identified in Part II of this Article
could significantly elevate the social costs of building the new inter-
national intellectual property system for all concerned, and could di-
minish the benefits that rightsholders currently expect from the
TRIPS Agreement.”

To avoid such a negative outcome, we believe that the relevant
interest groups in both developed and developing countries should

20. See generally Pamela Samuelson, The U.S. Digital Agenda at WIPO, 37 VA. J. INT'L L.
369 (1997).

21. Cf. Frederick M. Abbott, The New Global Technology Regime: The WTO TRIPS
Agreement and Global Economic Development, 72 CHI-KENT L. REV. 385, 399 (1996)
(predicting that developing countries will “continue to resist changes to their Intellectual Prop-
erty Rights (IPR) laws, and when they do make changes, they will be slow to enforce them in
favor of foreign enterprises”); Tara Kalagher Giunta & Lily H. Shang, Ownership of Informa-
tion in a Global Economy, 27 GEO. WASH. J. INT’L L. & ECON. 327, 343-344 (1993) (observing
that intellectual property laws are often manipulated to the disadvantage of a foreign appli-
cant); John E. Giust, Noncompliance with TRIPs by Developed and Developing Countries: Is
TRIPS Working? 8 IND. INT'L & COMP. L. REV. 69, 70 (1997) (“Despite its clear mandates,
both developing and developed countries have been imperfect in enacting TRIPS-compliant
legislation.”); J.H. Reichman, Enforcing the Enforcement Procedures of the TRIPS Agreement,
37 VA. J. INT’L L. 335, 356 (1997) [hereinafter Reichman, Enforcing the Enforcement Proce-
dures] (“First, if the developed countries push too hard and too fast, the developing and the
least-developed countries will find ways to push back.”).

22. Compare Lisa S. Klainman, Applying GATT Dispute Settlement Procedures to a
Trade-in-Services Agreement: Proceed with Caution, 11 U. PA. J. INT'L BUS. L. 657 (1990)
(favoring a flexible, less legal approach to dispute settlement), with Miguel Montafia i Mori, A
GATT With Teeth: Law Wins Over Politics in the Resolution of International Trade Disputes, 31
COLUM. J. TRANSNAT'L L. 103, 128-36 (1993) (favoring a strong, rule of law approach). See
also Judith H. Bello, Some Practical Observations About WTO Settlement of Intellectual Prop-
erty Disputes, 37 VA. J. INT'L L. 357 (1997) (pointing out weaknesses in the WTO dispute set-
tlement system, discussing problems that arise from having governments rather than private
parties arbitrate the dispute, and observing the need for more neutral approaches to dispute
settlement than that provided by the WTO system).
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consider treating the TRIPS Agreement as a set of default rules to be
bargained around within a cooperative framework that removes im-
pediments to the “rule of law” on a transactional basis and that seeks
to maximize gains for participating rightsholders on a case-by-case
approach. In other words, we see the need to establish an opera-
tional framework outside of the TRIPS Agreement’s own institu-
tional machinery that would be conducive to “unofficial” cooperative
strategies likely to produce win-win results for both public and pri-
vate actors, regardless of the tensions that the TRIPS implementation
process otherwise may generate among WT'O member states.

Most developing countries regulate economic development ei-
ther through administrative and consultative organs that influence
the pace and direction of private enterprise or through state entities
that participate directly in commercial activities. A cooperative
strategy can succeed only with the tacit approval and support of these
bodies.” Hence, we propose “public-private initiatives” to facilitate
transnational intellectual property deal-making and to improve the
climate for enhanced foreign investment in the developing countries.
The success of the venture requires that state organs participate in
these initiatives as “economic actors” engaging with private actors to
achieve specified commercial results, and not as “political actors” re-
sponding to normative pressures or to the corresponding need to
formulate official intellectual property policies.”

In what follows, we explain in greater detail both the need for a
cooperative approach along the lines outlined above and a means of
implementing it through ongoing public-private initiatives promoted
by the International Forum for Intellectual Property Initiatives at the
Duke Law School’s Center for Global Information Technologies.
We illustrate how the Forum has facilitated negotiations between
private companies and representatives of the Chinese government,
leading toward particular or specific transactional outcomes. We end
by emphasizing the potential short- and medium-term benefits of this
approach for the international intellectual property system as a
whole.

23. Cf.HILTON L. ROOT, SMALL COUNTRIES: BIG LESSONS: GOVERNANCE AND THE RISE
OF EAST ASIA passim (1996) (discussing the role of particular governments in the economic
development of countries in East Asia and demonstrating the importance of good government
administration in strengthening the economy).

24. Cf. Michael K. Young, Dispute Resolution in the Uruguay Round: Lawyers Triumph
over Diplomats, 29 INT’L L. 389 (1995) (arguing that for disputes to be resolved, state involve-
ment must be depoliticized).
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II. THE TRIPS AGREEMENT AS A NON-COOPERATIVE
GAME

Viewed as a whole, the Uruguay Round of multilateral trade ne-
gotiations succeeded largely because the developing countries were
offered greater access to markets for traditional manufactured goods
and for their agricultural products in exchange for codified obliga-
tions to respect intellectual property rights in the nontraditional
products and processes that are the stock in trade of the technology-
exporting countries.”” While the premises underlying this “package
deal” make economic sense in a long-term perspective, apologists for
the TRIPS Agreement have largely papered over the extent to which
its elevated standards of intellectual property protection reflect the
interests of high-tech producers at the expense of users and consum-
ers generally, and especially of those in technology-importing coun-
tries.” The short-term social costs that most of these countries are
destined to incur even under the most optimistic scenarios stem
largely from the need to purchase essential goods and services, in-
cluding food, medicines, and high-tech components of new industrial
projects, on the global market for legitimate goods covered by intel-
lectual property rights rather than on the shrinking market for coun-
terfeit or copied substitutes.”

25. See Abbott, supra note 21, at 387-88 (listing the bargaining chips used as including the
reduction of subsidies for agriculture in industrialized nations, concessions with respect to im-
ports of tropical products, the phasing out of quotas of textile products, substantial transition
periods, incentives to transfer technology, and compulsory licensing). See generally Frederick
M. Abbot, Protecting First World Assets in the Third World: Intellectual Property Negotiations
in the GATT Multilateral Framework, 22 VAND. J. TRANSNAT'L L. 689 (1989) (providing a
thorough history of the negotiating history and objectives of the TRIPS Agreement); Evans,
supra note 17 (historical view from Australian perspective).

26. See How Changes in Treaties Affect the Consumer, NEW STRAITS TIMES (Malay.), May
11, 1997, at 16, available in LEXIS, News Library, Majpap File (citing Dr. Benoit De Nayer at
the Sixth International Conference on Consumer Law, who argues that the IP system often
negatively affects consumers in terms of price, choice, and redress mechanisms). But see Intel-
lectual Property and Trade: Hearings Before the Subcomm. On Courts, Civil Liberties, and the
Administration of Justice of the House Comm. On the Judiciary, 99th Cong., 2d Sess. 51-53
(1986) (statement of Harvey E. Bale, Jr., Assistant U.S. Trade Representative for Trade Policy
and Analysis) (arguing that weak protection undermines free trade and hurts consumers).

27. See, eg., UNITED NATIONS CONFERENCE ON TRADE AND DEVELOPMENT
(UNCTAD), THE TRIPS AGREEMENT AND DEVELOPING COUNTRIES at 15-20, 30-32, U.N.
Doc. UNCTAD/TE/1, U.N. Sales No. 96.I1.D.10 (1996) (“Costs and Benefits Stemming from
the TRIPS Agreement”) [hereinafter TRIPS AND DEVELOPING COUNTRIES]; WORLD
HEALTH ORGANIZATION (WHO), GLOBALIZATION AND ACCESS TO DRUGS -- IMPLICATIONS
OF THE WTO/TRIPS AGREEMENT at 11-35, WHO/DAP/98.9, Geneva Switzerland, (Nov.
1997); Giunta & Shang, supra note 21, at 331 (“[L]Jax protection offers economic benefits to
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