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ABSTRACT

Professor Reichman uncovers a paradox at the heart of the debate
about bringing international intellectual property relations within a
GATT Code of Conduct. On the one hand, the industrialized countries
that subscribe to free-market principles at home want to impose a highly
regulated market for intellectual goods on the rest of the world, one in
which authors and inventors may “reap where they have sown.” On the
other hand, the developing countries that restrict free competition at
home envision a totally unregulated world market for intellectual goods,
one in which “competition is the lifeblood of commerce.” To unravel this
paradox, he identifies a set of postulates for negotiators on both sides.
Included in this list is the lack of an international norm against misap-
propriation; a long-term need to assimilate intangible alien property to
the international law of state responsibility; the duty to respect sovereign
rights of both rich and poor states to control their own economic desti-
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nies; and the emergence of preferential treatment for developing coun-
tries as a principle of international economic law.

Armed with these postulates, Professor Reichman derives a set of ana-
lytical propositions to guide a TRIPs negotiation conducted in the spirit
of cooperation and good faith. A crucial move in this analysis is to dis-
tinguish between defensive proposals to institute transnational legal bar-
riers to imports of nonqualifying intellectual goods and offensive propos-
als to establish universal standards of protection that could limit the
development strategies even of states that do not export intellectual goods
to major markets. As regards proposals for a defensive alliance bolstered
by common border control measures and by the dispute settlement ma-
chinery of the GATT, Professor Reichman offers a new interpretation of
Article XX(d) that minimizes conflict with the basic GATT disciplines.
Houwever, Contracting Parties that participate in a defensive alliance
must strictly respect their obligations to provide national treatment
under the Paris, Berne, and Geneva (U.C.C.) Conventions, and they may
find the transaction costs of implementing the scheme too high in the end.

As regards offensive proposals that pit universal standards of protec-
tion against national development strategies, Professor Reichman finds
that basic GATT rules cannot be overcome unless preferential measures
Javoring the developing counties are combined with trade concessions off-
setting the costs of economic dislocation. Given such an approach, Profes-
sor Reichman suggests that Contracting Parties that already adhere to
intellectual property conventions can be persuaded to provide adequate,
not maximum, levels of protection for the traditional subject matters of
those Conventions, and they should renounce systematic misappropria-
tion of applied scientific know-how. Contracting Parties that do not ad-
here to one or more intellectual property conventions pose a harder case,
but Professor Reichman argues that these states cannot expect indefinitely
to exploit the most valuable alien property of all without paying compen-
sation in one form or another.

Professor Reichman fears, however, that maximalist illusions will
cause the Uruguay Round to produce fewer positive results than could
have been attained in a spirit of moderation and compromise. He warns
that continued insistence on universalist theses unacceptable to the devel-
oping countries risks provoking these countries to form a “Union” of
their own in order to curtail rights that the industrialized countries cur-
rently enjoy under existing intellectual property conventions. He points
out that the real losers in such a confrontation would be those authors,
inventors and trademark proprietors whose livelihood depends on the
day-to-day operations of the international system that the Paris and
Berne Conventions set in place over a century ago.
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I. INTRODUCTION: CONTRASTING THESES OF THE MAJOR
PROTAGONISTS

A worldwide coalition of intellectual property owners® has successfully
lobbied for the inclusion of intellectual property rights on the agenda for
the Uruguay Round of Multilateral Trade Negotiations (MTN) being
conducted within the framework of the General Agreement on Tariffs
and Trade.? This group underscores the losses that industrialized coun-

1. See, e.g., INTELLECTUAL PROPERTY CoMmITTEE [IPC], KEIDANREN, UNICE,
Basic FRAMEWORK OF GATT PROVISIONS ON INTELLECTUAL PROPERTY: STATE-
MENT OF VIEWS OF THE EUROPEAN, JAPANESE AND UNITED STATES Business CoM-
MUNITIES (1988) [hereinafter Basic FRAMEWORK]. UNICE is the Union of Industrial
and Employers’ Confederations of Europe, which represents 33 member federations from
22 European countries. Keidanren is the Japan Federation of Economic Organizations,
which represents “virtually all branches of economic activities in Japan” and “maintains
close contact with both public and private sectors.” Id. at 4. IPC is a coalition of thirteen
major United States corporations “dedicated to the negotiation of a comprehensive agree-
ment on intellectual property in the current GATT round of multilateral trade negotia-
tions.” IPC members include Bristol-Meyers, E.I. DuPont, FMC Corp., General Elec-
tric, General Motors, Hewlett-Packard, IBM, Johnson & Johnson, Merck, Monsanto,
Pfizer, Rockwell International, and Warner Communications. Id. at 5. For the role of
other business organizations, see Turnbull, Intellectual Property and GATT: TRIPs at
the Midterm, 1 J. PROPRIETARY RIGHTS 9, 11 (1989).

2. See General Agreement on Tariffs and Trade, opened for signature Oct. 30,
1947, 61 Stat. A3, T.L.A.S. No. 1700, 55 U.N.T.S. 187 [hereinafter GATT), reprinted
in 4 GENERAL AGREEMENT OF TARIFFS AND TRADE, BASIC INSTRUMENTS AND SE-
LECTED DocuMENTS [GATT, BISD] (1969); Ministerial Declaration of Punta del Este
of September 20, 1986, GATT Doc., MiN. Dec. No. 86-1572 (Sept. 20, 1986), re-
printed in Law AND PrRACTICE UNDER THE GATT, III. A.3, at 25 (K. Simmonds & B.
Hill eds. 1989). See generally Bradley, Intellectual Property Rights, Investment, and
Trade in Services in the Uruguay Round: Laying the Foundations, 23 Stan. J. INT’L
L. 57, 59 (1987). The Uruguay Round of Multilateral Trade Negotiations (MTN) was
launched at a special ministerial session of the Contracting Parties to the General Agree-
ment on Tariffs and Trade, held at Punta del Este, Uruguay, on September 20, 1986.
The ministerial declaration refers to “Trade-related Aspects of Intellectual Property
Rights, Including Trade in Counterfeit Goods,” Bradley, supra, at 58, and sets down the
following mandate for negotiation:

In order to reduce the distortions and impediments to international trade, and
taking into account the need to promote effective and adequate protection of intel-
lectual property rights, and to ensure that measures and procedures to enforce
intellectual property rights do not themselves become barriers to legitimate trade,
the negotiations shall aim to clarify GATT provisions and elaborate as appropri-
ate new rules and disciplines.

Negotiations shall aim to develop a multilateral framework of principles, rules
and disciplines dealing with international trade in counterfeit goods, taking into
account work already undertaken in the GATT.

Bradley, supra, at 57-61.

HeinOnline --- 22 Vand. J. Transnat 751 (1989)|




752 VANDERBILT JOURNAL OF TRANSNATIONAL LAW [Vol. 22:747

tries suffer from the wholesale appropriation of intellectual property in
countries that do not adequately protect foreign authors, inventors, and
trademark proprietors,® and it stresses the need to eliminate the distor-
tions to international trade said to result from these practices.* In order

3. See, e.g., Basic FRAMEWORK, supra note 1, at 12-13 (citing United States Inter-
national Trade Commission estimates of worldwide losses to 193 firms “due to inade-
quate intellectual property protection in 1986 at $23.8 billion; . . . losses to all of U.S.
industry [for the same year] ranged from $43 billion to $61 billion™). A proliferation of
regional arrangements in the field of intellectual property rights thus appears not to have
slowed the unprecedented growth of unauthorized and unregulated use, on an interna-
tional scale, of the very intellectual property rights that are increasingly recognized at the
regional level. See, e.g., Y. PLASSERAUD & F. SAVIGNON, L’ETAT ET L’INVENTION:
HiSsTOIRE DES BREVETS 91.94, 137-38, 142-43 (1986) [hereinafter PLASSERAUD &
SAVIGNON (1986)] (noting rise of regional organizations dealing with patents); H. STAL-
SON, INTELLECTUAL PROPERTY RIGHTS AND U.S. COMPETITIVENESS IN TRADE 28
(1987) (discussing the Buenos Aires Convention on Literary and Artistic Copyright of
1910). Transnational commercial activities based on unauthorized reproduction or use
affect every form of intellectual property, whether artistic or industrial in nature,
whether pertaining to traditional subject-matter categories or to new technological prod-
ucts that fit imperfectly within the established legislative frameworks. See generally H.
STALSON, supra, at v-vi, 1, 41-44, 64-69; BAsIC FRAMEWORK, supra note 1, at 12-13.
That some or all of these products are copied on domestic markets without permission of
the rights holders and without payment of royalties is hardly a new phenomenon. What
seems both new and alarming to rights holders is the scale on which local copying occurs
today in single countries; the total number of states in which significant unauthorized use
now occurs; and the extent to which unauthorized products manufactured in one locality
now enter the stream of international commerce, where they compete on export markets
with higher priced originals that appear the same in form and function. See, e.g., Basic
FRAMEWORK, supra note 1, at 12-13; INTERNATIONAL INTELLECUAL PROPERTY ALLI-
ANCE [IIPA), Piracy oF U.S. CopYRIGHTED WORkKS IN TEN SELECTED COUN-
TRIES—A REPORT BY THE INTERNATIONAL INTELLECTUAL PROPERTY ALLIANCE TO
THE UNITED STATES TRADE REPRESENTATIVE [USTR] (Aug. 1985); R. Oman, Regis-
ter of Copyrights, Copyright Piracy in the Western Pacific Rim: Update ‘86, (paper
presented to the International Anticounterfeiting Coalition, San Diego, California, May
29, 1986) [hereinafter Statement of Oman), reprinted in Intellectual Property and
Trade—1987, Oversight Hearings before the Subcomm. on Courts, Civil Liberties, and
the Administration of Justice of the Comm. on the Judiciary, 100th Cong., 1st Sess. 164,
168, 171 (1987) [hereinafter 1987 Oversight Hearings]. The harm inflicted on intellec-
tual property owners in any given country is thus magnified by imports of unauthorized
competing products from abroad, which are usually stigmatized as “counterfeit and pi-
rated” goods. See, e.g., Piatti, Measures to Combat International Piracy, 11 Eur. IN-
TELL. PROP. REV. [E.LP.R.] 239 (1989); Levin, What Is the Meaning of Counterfeit-
ing?, 18 INT'L REv. INDUS. PrOP. & CoPYRIGHT L. [IIC] 435 (1987).

4, See, e.g., BASIC FRAMEWORK, supra note 1, at 8; Status of Intellectual Property
Protection, Hearing Before the Subcomm. on Int’'l Economic Policy and Trade of the
Comm, on Foreign Aff., 99th Cong., 2d Sess., app. 4, at 84 (1986) (statement of Kenneth
W. Dam representing IPC) [hereinafter Statement of Dam). But see, e.g., Meesen, Intel-
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to induce governments to take remedial action, however, the private and
public entities pressing this cause tend to adopt a polemical stance im-
bued with one-sided appeals to natural justice and national self-interest.®
The initial success of this aggressive campaign® has fostered a climate
that is not conducive to disinterested, scientific investigation of the under-
lying issues.” The purpose of this Symposium was therefere to elicit a
collection of papers that would present a more balanced view of the sub-
ject as a whole while stimulating a constructive dialogue between spe-
cialists in two fields that have not heretofore found it necessary to speak

lectual Property Rights in International Trade, 21 J. WorLD TRADE L. 67 (1987).
According to Professor Meesen, it is not clear that the aggregate incentives for technolog-
ical development are too low, nor is it given that quantitative expansion of trade necessa-
rily suffers from uneven protection. Id. at 67. What seems clear is that “benefits will in
part accrue to others than those that have made the investment,” which presents the
problem of “a distortion of fair trade.” Id. Compare Administration’s Statement on Pro-
tection of U.S. Intellectual Property Rights Abroad, Draft Bill Entitled “Intellectual
Property Rights Improvement Act of 1986,” and Section-by-Section Analysis of Draft
Bill, Released by Office of the U.S. Trade Representative, April 7, 1986, reprinted in
31 Pat. Trademark & Copyright J. (BNA) 506 (Apr. 10, 1986) [hereinafter Administra-
tion’s 1986 Statement] (“Technological progress is a critical aspect of U.S. competitive-
ness as well as freer and fairer global trade.”).

5. See, e.g., Administration’s 1986 Statement, supra note 4, at 506; United States
Proposal for Negotiations on Trade-Related Aspects of Intellectual Property Rights,
GATT. Doc. MTN.GNG/NG11/W/14 (Oct. 20, 1987), reprinted in 34 Pat. Trade-
mark & Copyright J. (BNA) 667 (Oct. 29, 1987) {hereinafter 1987 U.S. Proposall;
United States Proposal for Negotiations on Trade-Related Aspects of Intellectual Prop-
erty Rights, reprinted in 35 PAT. TRADEMARK & CoOPYRIGHT J. (BNA) 357 (Mar. 3,
1988) [hereinafter 1988 U.S. Proposall; Suggestion by the United States for Achieving
the Negotiating Objective, GATT Doc. MTN.GNG/NG11/W/14 Rev. 1 (Oct. 17,
1988) [hereinafter Revised 1988 U.S. Proposal), reprinted in GATT or WIPO?: NEw
Wavs IN THE INTERNATIONAL PROTECTION OF INTELLECTUAL PrROPERTY 187 (F.-K.
Beier & G. Schricker eds. 1989) [hereinafter GATT or WIPOJ; see also supra note 4.
For recognition of how effective private interests in the United States have been in
“mov[ing] the government and, indeed, . . . [the] governments of the world, forward . . .”
on these issues, see Remarks of Professor John H. Jackson, 22 VAND. J. TRANSNT'L L.
343-44 (1989) [hereinafter Remarks of Jackson] (Symposium Part I).

6. See, e.g., Turnbull, supra note 1, at 9-12; Remarks of Mr. Emery Simon, 22
VaND. J. TRANSNATL L. 367-71 (1989) [hereinafter Remarks of Simon] (Symposium
Part I) (Mr. Simon is Director for Intellectual Property, Office of USTR.).

7. A more scientific literature has nonetheless begun to emerge. See, e.g., GATT or
WIPO, supra note 5; INTELLECTUAL PROPERTY RIGHTS—GLOBAL CONSENSUS,
GroBaL Conrrict? (R.M. Gadbaw & T. Richards eds. 1988) [hereinafter GLOBAL
Consensus); R. BENKO, PROTECTING INTELLECTUAL PROPERTY RIGHTS: ISSUES AND
CONTROVERSIES (1987); Primo Braga, The Economics of Intellectual Property Rights
and the GATT: A View from the South, 22 VAND. J. TRANSNAT'L L. 243 (1989) (Sym-
. posium Part I).
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a common language.

A. Complaint of the Industralized Countries

The contrasting theses concerning the use of international trade law to
strengthen intellectual property rights are easily summarized at the ex-
tremes. At one extreme, studies suggest that the prospects for the indus-
trialized countries to retain a major share of the global market in the
21st century depend not only on their ability to stimulate technological
innovation, but also on efforts to ensure an orderly diffusion of that tech-
nology through appropriate international legal machinery.® This follows
from an increasingly integrated world market in which import substitu-
tion and cheap, nontraditional exports from developing countries will
cause the industrialized countries to lose ground on sectors they tradi-
tionally dominated.® As the developing countries profit from improved
manufacturing skills and from trade concessions devised to stimulate
their exports,’® the ability of the industrialized countries to maintain
healthy trade balances will increasingly depend on exports of intellectual
goods, in the production of which the industrialized countries retain sig-
nificant comparative advantages.**

Trade in intellectual goods is hampered, however, by the limited ca-
pacity of the world’s intellectual property system to protect the proprie-
tary rights of creators, inventors, and trademark owners in non-OECD
markets.* The deficiencies in this system, real or perceived, reduce the

8. See, e.g., H. STALSON, supra note 3, at 41-44; R. BENKO, supra note 7, at 36-44
(discussing the difficulty of controlling information); Gadbaw & Richards, Introduction,
in GLoBAL CONSENSUS, supra note 7, at 1-18; Gadbaw, Intellectual Property and In-
ternational Trade: Merger or Marriage of Convenience, 22 VAND. J. TRANSNAT'L L.
223, 232, 232 n.30 (1989) [hereinafter Gadbaw, Merger or Marriage] (noting that, by
1986, over 27% of United States exports contained an intellectual property component)
(Symposium Part I).

9. See, e.g., R. Hupec, DEVELOPING COUNTRIES IN THE GATT LEGAL SYSTEM
40-46 (1987) [hereinafter R. HupEC, DEVELOPING COUNTRIES] (emphasizing new focus
on exports); R. BENKO, supra note 7, at 27-30 (dimensions of the North-South conflict).

10,  See, e.g., Gadbaw & Richards, supra note 8, at 2-8. For efforts to improve mar-
ket access for goods from the developing countries, see generally R. HuDEC, DEVELOP-
ING COUNTRIES, supra note 9, at 40-67. For the challenge to industrialized countries
from increasing Third-World competition, see generally HARD BARGAINING AHEAD:
U.S. TRADE PoLicy AND DEVELOPING COUNTRIES 1-20 (E. Preeg ed. 1985). See also
United Nations Conference on Trade and Development [UNCTAD], Multilateral
Trade Negotiations: Evaluation and Further Recommendations Arising Therefrom, at
12-13, U.N. Doc. TD/227 (1979).

11. See, e.g., Gadbaw & Richards, supra note 8, at 3-6.

12, See, e.g., Basic FRAMEWORK, supra note 1, at 15; Statement of Dam, supra
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