The Circuit Councils: Rusty Hinges of Federal
Judicial Administration

Peter Graham Fishi

The Administrative Office Act of 1939 fundamentally changed the
judicial system of the country.? Ever since 1789 that system had rested
on the district judge as the responsible administrator in his district.?
Now, observed Senior Circuit Judge John J. Parker, the 1939 Act
“placed in the council of the circuit responsibility for supervision
of the administration.”*

After 1939 the federal judiciary possessed a complete administrative
system. The Judicial Conference of the United States, founded in 1922
and composed of the ranking judge from each court of appeals later
joined by a district judge representative from each circuit and repre-
sentatives from the special courts, was charged with making a wide
range of policies related to the administration of the federal courts.®
The 1939 Act provided for a housekeeping agency, the Administrative
Office of the United States Courts, and a circuit council in each of the
circuits. The latter institutions constituted the “grass-roots” element in
the system. On them sat all members of each circuit’s court of appeals.
Their tasks were to implement Conference policies as well as various
statutory duties imposed by Congress.

To numerous observers, these regional institutions have never devel-
oped into the administrative cornerstones originally intended. Little
more than a decade after their establishment, Professor Maynard Pirsig
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assailed the councils.® His criticism went unheeded,? but that contained
in a lengthy report to the Senate Appropriations Committee, com-
monly known as the Cotter Report, after the committee’s chief counsel,
fell with heavier impact.®

Cotter’s 1959 Report charged that there existed “a grave lack of
administrative direction in the operation of the business of the United
States courts,” and that this defect resulted in “serious and, in some
cases, shocking conditions of delay and neglect of cases on court dock-
ets.” And it laid a major share of the blame for both cause and effect
on the circuit councils.®

Subsequent congressional criticism spurred the Judicial Conference
to undertake a study of the powers and responsibilities of the coun-
cils.®* A committee of the Conference reported in March 1961 that
the “present statute!? is adequate,” and recommended no fundamental
changes in the organization or powers of the councils.®* Nevertheless,
criticism has continued to emanate from congressmen and judges
alike.1*

The on-going controversy over the nature and functions of the cir-
cuit councils has raised important issues meriting examination. Fore-
most among them are those relating to council organization, roles, and
powers, as contemplated by the framers of the Administrative Office
Act, and as altered by subsequent statutes and practice or absence there-
of. To what extent have the councils acted as an integrative force in
the federal judiciary’s highly decentralized administrative system? Con-
versely, to what extent have they interjected a disintegrative element

6 See Pirsig, 4 Survey of Judicial Councils, Judicial Conferences and Administrative
Directors, 47 Brier 181-205 (1952).

7 Administrative Office of the United States Courts, Survey of the Legal Profession
Containing Critical Comments on the Judicial Councils and Judicial Conferences of
the Circuits in the Federal System, Memorandum No. 3, March 15, 1955.

8 STAFF OF SENATE COMM. ON APPROPRIATIONS, 86TH CONG., 20 SEss., FIELD STUDY OF
THE OPERATIONS OF UNITED STATES COURTSs (Comm. Print. 1959).

9 Id. at 1.

10 See id. at 84-84b.

11 1959 ANNUAL REPORT OF THE PROCEEDINGS OF THE JUDICIAL CONFERENCE OF THE
UNITED STATES [AND] ANNUAL REPORT OF THE DIRECTOR OF THE ADMINISTRATIVE OFFICE
OF THE UNITED STATES COURTS 290 [hereinafter such annual reports will be cited as
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12 28 US.C. § 332 (1964).
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14 See Tydings, The Congress and the Courts: Helping the Judiciary to Help Itself,
52 AB.A.J. 321, 324 (1966); Address of the Honorable Earl Warren, 35 F.R.D. 181, 185
(1964); Hearings on 8. 3055, S. 3060, S. 3061, S. 3062 Before the Subcomm. on Improve-
ments in Judicial Machinery of the Senate Gomm. on the Judiciary, 90th Cong., 2d Sess.
248 (1968) (statement of Joseph D. Tydings) [hereinafter cited as Hearings on S. 3055].
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into that system? Respecting the interaction between councils and
district judges, what strategies are available to those councils which
seek to perform their statutory duties? Why do some councils act
affirmatively while others act not at all? And when the circuit judges
fail to act in matters of maladministration, what recourse exists for
aggrieved parties, either within the present administrative system or
under a system reformed in assorted ways?

I. THE FRAMERS AND THEIR INTENTIONS

The much-maligned circuit councils are primarily the handiwork
of Chief Justice Charles Evans Hughes, and their design reflects his
conception of the ideal administrative model. Such a model was one
which incorporated the essence of federalism, which emphasized per-
sonalism and localism; for Hughes deeply believed that “[w]e are apt
to look too far away for the accomplishment of reforms.”*s

Thus he urged on the 1938 session of the Judicial Conference

a mechanism through which there could be a concentration
of responsibility in the various Gircuits—immediate respon-
sibility for the work of the courts in the Circuits, with power
and authority to make the supervision all that is necessary to
insure competence in the work of all of the judges of the
various districts within the Circuit.!®

Such a mechanism was only logical, Hughes asserted, because the
circuit judges personally knew the trial judges and knew their capac-
ities from examining the lower court records.*” Consequently, when
complaints arose, the appellate judges had at their disposal means of as-
certaining the validity of such allegations.'®

The Chief Justice believed that direct and on-the-spot supervision
would prove infinitely more effective than centralizing supervisory
powers in the chief’s office as had been proposed earlier by Attorney
General Homer Cummings.® Hughes thought the plan advanced
by Cummings would impose on the chief justice “a great deal of labor
and circumlocution.”?® Moreover, it opened him and his Court to

15 Chief Justice Hughes Addresses Judicial Conference of the Fourth Circuit, 18
AB.AJ. 445, 447 (1932).

18 Supreme Court of the United States, Administration in the Federal Courts—
Administrative Office Bill 14-15 (extract from proceedings of the Judicial Conference,
Sept. 30, 1938 at 172-92) [hereinafter cited as Administration in the Federal Courts].

17 Id. at 17-18.

18 Id.

19 1937 Arr'y. GEN. ANN. Rep. 5; 8. 8212, 75th Cong., 3d Sess. (1938).

20 Administration in the Federal Courts 18.
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attacks from those disadvantaged by administrative failings in remote
federal trial courts. It had been the acknowledged existence of such
defects which had given a ring of truth to President Franklin D. Roose-
velt’s charges, made during the Court-packing fight, of maladministra-
tion in the federal courts generally.?*

Diffusion of responsibility for administration in these courts not only
accorded with Hughes’ belief in the principles of federalism and with
his desire to shield the High Court from politically-inspired attacks in
the future, but such diffusion enjoyed the support of Congressman
Hatton Sumners, the powerful chairman of the House Judiciary Com-
mittee.?

As first proposed by Hughes, each circuit council was to be staffed
by an administrative officer and have “direct control” of its budget??
as well as to be charged with gathering statistical information.?* Judge
Parker vigorously objected to this focus on the councils as complete
administrative units, and ultimately budgetary and statistical duties
would be housed in the Washington-based Administrative Office of
the United States Courts.?

Nevertheless, the councils became repositories of vast responsibilities.
Section 306 of the Act of August 7, 19392¢ vested in the several councils
of circuit judges responsibility for insuring the effective and ex-
peditious transaction of district court business and required “the district
judges promptly to carry out the directions of the council as to the
administration of the business of their respective courts.”

This statutory language which became section 332 of title 28 of the
United States Code indicated a broad grant of power. And at the hear-
ings, judges acknowledged this intent. “Do you put any restraint on
the council at all?” inquired Congressman Emanuel Celler. Replied
Judge John J. Parker: “I do not think this bill does.”*” Hughes, too,

21 See 6 THE PUBLIC PAPERS AND ADDRESSES OF FRANKLIN D. ROOSEVELT 52 (S. Rosenman
ed. 1937); Hearings on the General Subject of the Administration of the Federal Courts
Before a Subcomm. of the House Comm. on the Judiciary, 75th Cong., 3d Sess. 44 (1938)
(stenographic transcript on file in National Archives under H.R. 2973, 75th Cong., 3d Sess.
1938)).

( 22 )I)..etter from Hatton W. Sumners to Burke Shartel, March 10, 1937 (on file in the
National Archives under H.R. 2271, 75th Cong., Ist Sess. (1937)).

23 Administration in the Federal Courts at 16-17.

24 Letter from D. Lawrence Groner to John J. Parker, November 30, 1938, Duncan
Lawrence Groner Papers (Box 21, Alderman Library, University of Virginia, Charlottes-
ville, Virginia) [letters in the Duncan Lawrence Groner Papers will be hereinafter cited
as Groner Papers]. )

25 Groner Papers, Box 4 (John J. Parker to D. Lawrence Groner, Dec. 1, 1938).

28 53 Stat. 1224, 28 U.S.C. § 332 (1964).

27 Hearings on H.R. 2973, HR. 5999 Before the House Comm. on the Judiciary, 76th
Cong., st Sess., 22 (1939) [hereinafter cited as Hearings on H.R. 2973].
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thought the councils were empowered to “see that any necessary steps
are taken to correct procedural defects and to expedite the work of
the courts.”?8

In the eyes of ranking federal judges who had participated in the
drafting of section 306, a multitude of administrative functions lay
within the competence of the councils. These tasks included: assigning
judges to congested districts,?® and to particular types of cases,®® direct-
ing them to assist infirm judges,3' ordering them to decide cases long
held under advisement,?? requiring a judge to forego his summer vaca-
tion in order to clear his congested docket,?® compelling multi-judge
courts to arrange staggered vacations,? and setting standards of judicial
ethics.3%

Although wide agreement existed on the scope of the councils’
powers, judges differed over the manner of exercising this power and
over the degree of permitted coercion. Opposing conceptions of the
councils’ actual authority as distinguished from their legal powers in-
volved different conceptions of the composition of these circuit organs.
On one side stood administrative activists who favored single-member
councils; on the other were passivists who supported councils with
broad-based memberships.

To the activists, the statutory grant of power was clear and the only
remaining problem was to centralize responsibility and authority
in a single judge, thereby promoting maximum effectiveness and, of
course, lodging complete administrative power in the hands of the
presiding judges of the appellate courts. Martin Manton of the Second
Circuit was of this frame of mind. He assailed any attempt to dilute
the unrestricted power of the senior circuit judge to assign district
judges, or in his own case, himself, to the district courts.®® The corrupt
and soon-to-be convicted Senior Circuit Judge demanded that “pro-
vision should be made for obedience by all judges of the district courts
to any assignment made by the senior circuit judge as well as to . . .

28 Address of the Honorable Charles Evans Hughes, 17 ALI ProceepINGs 27, 31 (1940).

290 Hearings on H.R. 2973 at 21 (statement of John J. Parker). See also Hearings on
S. 188 Before the Senate Comm. on the Judiciary, 76th Cong., st Sess. 18 (1939) (state-
ment of Arthur T. Vanderbilt) [hereinafter cited as Hearings on S. 188).

80 Senior Judges Plan to Integrate Federal System, 22 J. AM. Jup. Soc’y. 160, 161
(1938) (insexted by D. Lawrence Groner in Hearings on S. 188 at 48).

31 Hearings on H.R. 2973 at 11 (statement of D. Lawrence Groner).

32 Id. at 13.

33 Id, at 14, 18.

84 Id. at 18.

85 Id. at 18, 53-54.

36 See Chandler, Some Major Advances in the Federal Judicial System: 1922-1947 31
F.R.D. 307, 380 (1963) [hereinafter cited as Chandler]; see also Groner Papers, Box 4 (Mar-
tin T. Manton to D. Lawrence Groner, Dec. 13, 1938).
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his directions as to the conduct of business of their respective courts.”?

Manton did not act alone. He drew support from others on the
Judicial Conference who regarded the Administrative Office Bill as
“an efficiency measure,”?® and who like Judge Parker feared that a
multi-judge council would constitute “a mere ‘fifth wheel to the
coach’ ” breeding more confusion than responsible action.®®

Chief Justice Hughes’ influence proved decisive, and he favored
multi-judge councils.?® “It would be very unwise to impose upon the
Senior Circuit Judge all of the corrective power over District Judges,”
Hughes argued,®* because, as one of his Conference allies observed,
such an organization would exacerbate the serious problems associated
with one-man control, namely physical or mental incapacity, indif-
ference, or dictatorial attitudes.*?

Perhaps even more compelling was the Chief’s singular perception
of the kind of authority available to the councils. Under administrative
supervision by the several circuit judges, Hughes believed “the district
judges would not feel that they were dependent upon . . . a particular
circuit judge, and . . . would feel their requests had consideration of
the organization in the circuit.”#® A multi-judge council, he told
Chief Justice D. Lawrence Groner of the Court of Appeals for the
District of Columbia Circuit, would promote “greater confidence on
the part of the bar and public” than would a single-judge organ.** And
its authority would be perceived as legitimate by trial and appellate
judges alike.*s

This emphasis upon the composition of the responsible administra-
tive agency acknowledged the nature of authority in the judiciary. As
members of a professional guild, with its own process of socialization
and with its own recognized standards of conduct and ways of doing

37 Groner Papers, Box 4 (Martin T. Manton to D. Lawrence Groner, Oct. 24, 1938).

88 Id. (Evan A. Evans to D. Lawrence Groner, Nov. 17, 1938).

89 Id. (John J. Parker to D. Lawrence Groner, Dec. 1, 1938).

40 Administration in the Federal Courts at 15-16, 18.

41 Groner Papers, Box 4 (D. Lawrence Groner to Senior Circuit Judges, Dec. 21, 1938).

42 Jd. (Suggestions of Judge [Kimbrough] Stone, Oct. 14, 1938).

48 Chandler 380.

44 Groner Papers, Box 21 (D. Lawrence Groner to John J. Parker, Nov. 80, 1938), The
presiding judge of the United States Court of Appeals for the District of Columbia
Circuit was designated “chief justice” by the Act of February 9, 1893, 27 Stat. 434. By
the Act of June 25, 1948, 62 Stat. 991, his designation became “chief judge,” as did
that of all “senior” circuit and district judges.

45 Administration in the Federal Courts at 16. In the event trial judges challenged
council legitimacy on grounds that district judges lacked representation on the coun-
cils, Hughes and Groner believed the council composition could and should be altered
to include such representation. See Groner Papers, Box 21 (D. Lawrence Groner to John
J- Parker, Nov. 80, 1988). Se¢ also Chandler 385.
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things, judges accepted as legitimate those actions resting on acceptable
premises. After all, said one senior circuit judge, “we are not dealing
with plumbers or ditch diggers when we are dealing with Federal
judges.”#6 With such individuals, unabashed exercises of administrative
power were not only unacceptable, but, hopefully, unnecessary.

Confidence in voluntary compliance was widely expressed at the
time of the council’s establishment. Judge Groner found it hard to con-
ceive of a district judge’s refusal to follow the admonitions of the ap-
pellate judges.*” So did Parker. He would later assert that “you don’t
have to threaten judges to get them to carry out the directions of
the councils; they carry them out because the judges are good men,
they want to do what is right. . . .8

In any case, the councils were not expected to make impossible
demands on the trial judges. “Except in mere routine,” stated Groner,
“the authority will be utilized very infrequently.”#® It was not its use,
but its mere existence, which, Judge Parker thought, would foster
improved administration in the federal court system.5°

Whenever the councils did invoke their compulsory power, the
framers of the Act of 1939 had a definite conception of the means at
their disposal. Coercion, Judge Groner had told the House Committee
on the Judiciary, unquestionably constituted the object of the Admin-
istrative Office Bill.5 He offered a short list of instruments for achieving
such coercion. Consultation, reasoned arguments and persuasion, and
publicity, but not penal sanctions, loomed large in his mind. “More
perhaps can be done by a diplomatic handling of a bad situation where
cooperation of the district judges is necessary than by coercion under
authority of law,” observed his counterpart from the Seventh Circuit,
Evan A. Evans.5?

“Just turning the light of day on the judges probably in most in-
stances would be all that is required.”®® Peer-group ostracism would
do the rest.

Sanctions more dramatic than these were never contemplated by the
judges.5* “There may be instances you cannot cure at all,” remarked

48 Groner Papers, Box 4 (Evan A. Evans to D. Lawrence Groner, Nov. 17, 1938).

47 Hearings on H.R. 2973 at 14 (statement of D. Lawrence Groner).

48 Hearings on H.R. 4394 Before a Special Subcomm. on Bankruptcy and Reorgani-
zation of the House Comm. on the Judiciary, 77th Cong., 1st Sess. 92 (1941) (statement
of John J. Parker) [hereinafter cited as Hearings on H.R. 4394].

49 Groner Papers, Box 4 (D. Lawrence Groner to Senior Circuit Judges, Dec. 21, 1938).

50 Hearings on H.R. 4394 at 91-92.

651 Hearings on H.R. 2973 at 15 (statement of D. Lawrence Groner).

62 Groner Papers, Box 4 (Evan A. Evans to D. Lawrence Groner, Nov. 17, 1938).

53 Chandler 382.

54 Hearings on H.R. 2973 at 22 (statement of John J. Paiker).
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Senior Circuit Judge Orie Phillips, “but I don’t believe you can do it
by force.”% Positive sanctions were for Congress to apply; but no aug-
mentation of that body’s power accompanied the reform of 1939. As
it had since 1789, Congress possessed only the unwieldy impeach-
ment power.

II. CounciL. ORGANIZATION AND PROCEDURES

In the years since enactment of the Administrative Office Bill of
1939, circuit council organization has changed little from that en-
visioned and secured by the Act’s judicial framers. Committees of the
councils have, however, emerged with the increase in appellate judge-
ships and the need for greater specialization.’® “Whenever a problem
comes up at one of the . . . meetings of our Judicial Council in which
inquiry must be made,” Judge Carl McGowan of the Court of Appeals
for the District of Columbia Circuit stated, “our only resource, and our
invariable practice, is to appoint an ad hoc committee of two or three
judges to look into the matter and make recommendations to the
Council for action.”®” Such committees, like the council itself, lack
staffs. Thus the judges themselves must deal with a variety of issues,
many of which “are not purely judicial in nature,” but which “require
legwork and time-consuming conferences with persons outside the
judicial circle.”’58

As for the district judges who have a great stake in policies adopted
by the councils, they enjoy access to, if not representation on, the cir-
cuit bodies. Councils, through their chief judges, have invited trial
judges to attend those portions of their sessions devoted to considera-
tion of legislation affecting the district courts®® as well as specific ad-
ministrative problems confronting the lower tribunals.®

More varied than their organization have been the procedures fol-
lowed by different councils. Required by law to meet twice a year,5

55 Chandler 382. ,
. 56 Charles E. Clark Papers, Minutes of the Council of the Second Circuit, Oct. 17, 1957,
at 1 (private papers of Elias Clark, New Haven, Connecticut) [hereinafter cited as
Clark Papers]. See also Clark Papers (J. Edward Lumbard to Robert P, Anderson, Nov.
20, 1961); id. (Minutes of the Meeting of the Second Circuit Council, Nov. 4, 1961, at 7).

57 Hearings on S. 3075 at 275.

58 Id. .

. 59 Meeting of the Judicial Council [of the District of Columbia], Friday, April 14,
1952, Harold M. Stephens Papers (Box 221 Library of Congress, Washington, D.C.) [here-
inafter cited as Stephens Papers].

60 Clark Papers (Minutes of the Meeting of the Second Circuit Council, Oct. 17, 1957,
and Nov. 11, 1959). See H.R. ReporT No. 201, at 10, urging chief judges of the courts of
appeals to invite “the district judge, who is the representative on the Judicial Conference

of the United States, to attend a council meeting.”
61 28 US.C. § 332 (1964). :
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