ARTICLE 134, UNIFORM CODE OF MILITARY
JUSTICE—A STUDY IN VAGUENESS

Roinson O. EVERETT*

Congress, when the Uniform Code of Military Justice was adopted,!
sought to assure that every serviceman be apprised of the obligations
imposed by the Code. Therefore, it provided that many of the articles
of the Uniform Code “be carefully explained to every enlisted person”
soon after his entrance on active duty, and that thereafter copies of the
Code and of the Manual for Courts-Martial be made available for his
“personal examination.”> However, there is one article of the Code—
article 1343—which would seem in many ways to defy explanation, and
whose true meaning might baffle the examination of the most skilled
lawyer. With awesome generality, it provides:

Though not specifically mentioned in this chapter, all disorders
and neglects to the prejudice of good order and discipline in the
armed forces, all conduct of a nature to bring discredit upon the
armed forces, and crimes and offenses not capital, of which persons
subject to this chapter may be guilty, shall be taken cognizance of
by a general, special, or summary court-martial, according to the
nature and degree of the offense, and shall be punished at the
discretion of that court.

Article 134, sometimes called the “General Article,”* and its com-
panion, article 133,5 which proscribes conduct unbecoming an officer and
gentleman, have ancient antecedents. The former “has been a part of
our military law since 1775, and directly traces its origin to British
sources.”® Both the Articles of War and the Articles for the Government
of the Navy contained similar sweeping prohibitions. And, despite
objections that it was vague, the General Article has withstood consti-
tutional attack.?

* Former Commissioner, United States Court of Military Appeals; Visiting
Associate Professor Duke Law School; Author, “Military Justice in the Armed
Forces of the United States.”

2 Act of May 5, 1950, 10 U.S.C. §§ 801-940. In 1956 the Uniform Code was
recodified as part of the revision of Title 10 of the U.S. Code.

210 U.S.C. § 937, art. 137 (1956). 210 U.S.C. § 934, art. 134 §l956).

% See United States v. Herndon, 1 U.S.C.M.A. 461, 464, 4 C.M'R. 53, 56 (1952) ;
United States v. Snyder, 1 U.S.CM.A. 423, 425, 4 CM.R. 15, 17 (1952).

510 U.S.C. § 933, art. 133 (1956).

® United States v. Frantz, 2 U.S.CM.A. 161, 163, 7 CM.R. 37, 39 (1953).
For further background on Article 134, see Wiener, Couris-Martial and the Bill of
Rights: The Original Practice I, 72 Harv. L. Rev. 1, 11-12, As is pointed out by
Wiener, originally “the general article did not confer a general crimina] jurisdiction.”

7 United States v. Frantz, 2 U.S.CM.A. 161, 7 C.M.R. 37 (1953). See also
Grafton v. United States, 206 U.S. 333 (1907) ; Ex parte Mason, 105 U.S. 696
1881) ; Dynes v. Hoover, 61 U.S. (20 How.) 65 (1858).
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Concerning the provisions of article 134 it has been said that they
“have acquired the core of a settled and understandable content of
meaning.”® It should be interesting to discover whether this observation
is completely accurate and, if so, what constitutes the “core” of meaning.
Furthermore, should some change be made in the current interpretation
and application of article 134?

TrE THREE CLAUSES OF ARTICLE 134

Three types of conduct come within article 134: (a) Disorders and
neglects which prejudice good order and discipline in the armed forces;
(b) service-discrediting conduct; and (c) crimes and offenses not capital.
Frequently the same act will fall within two or possibly all categories.
For instance, behavior which transgresses Title 18 of the United States
Code and therefore clearly constitutes a “crime and offense not capital”
may also be prejudicial to good order or service-discrediting. Or perhaps
the same conduct may be both disorderly and service-discrediting.®

The Manual for Courts-Martial,’® in dealing with disorders, seems to
limit the possible realm of criminal liability by stating:**

“To the prejudice of good order and discipline” refers only to
acts directly prejudicial to good order and discipline and not to
acts which are prejudicial only in a remote or indirect sense. An
irregular or improper act on the part of a member of the military
service can scarcely be conceived which may not be regarded as in
some indirect or remote sense prejudicing discipline, but the
article does not contemplate such distant effects and is confined to
cases in which the prejudice is reasonably direct and palpable.

However, the moderate approach taken in the Manual has not always
been manifest in the judicial interpretations of article 134.

In an early case the Court of Military Appeals considered the criminal
liability of a marine who was charged with enticing other servicemen
at Camp Lejeune to engage in sexual intercourse with a female? Ap-
parently this conduct was not considered service-discrediting since it
“transpired in the semi-privacy of a military reservation.”*® Moreover,
the court recognized that simple fornication probably would not violate

8 United States v. Frantz, 2 U.S.C.M.A. 161, 163, 7 CM.R. 37, 39 (1953). In
support of this observation, it was noted that “no less than forty-seven offenses
cognizable thereunder” are explicitly included in the Table of Maximum Punish-
ments which is set out in the 1951 Manual for Courts-Martial.

° The Court of Military Appeals once stated: “The ‘discredit’ and ‘disorders and
neglects’ categories have been used, we believe, confusingly, and at times inter-
changeably, by the services.” See United States v. Herndon, 1 U.S.C.M.A. 461,
464, 4 CM.R. 53, 56 (1952). However, some might question the extent to which
the court has eliminated the confusion. .

10 MANUAL FOR COURTS-MARTIAL, UNITED StaTes, 1951. (hereinafter cited
MANUAL.)

11 MANUAL, para. 213a at 381 (1951).

13 United States v. Snyder, 1 U.S.CM.A. 423, 4 CM.R. 15 (1952).

18 Jd, at 425, 4 CM.R. at 17.

HeinOnline --- 37 N. C. L. Rev. 143 (1958-1959)|




HeinOnline --- 37 N. C. L. Rev. 144 (1958-1959)|




HeinOnline --- 37 N. C. L. Rev. 145 (1958-1959)|




HeinOnline --- 37 N. C. L. Rev. 146 (1958-1959)|




HeinOnline --- 37 N. C. L. Rev. 147 (1958-1959)|




HeinOnline --- 37 N. C. L. Rev. 148 (1958-1959)|




HeinOnline --- 37 N. C. L. Rev. 149 (1958-1959)|




HeinOnline --- 37 N. C. L. Rev. 150 (1958-1959)|




HeinOnline --- 37 N. C. L. Rev. 151 (1958-1959)|




HeinOnline --- 37 N. C. L. Rev. 152 (1958-1959)|




HeinOnline --- 37 N. C. L. Rev. 153 (1958-1959)|




HeinOnline --- 37 N. C. L. Rev. 154 (1958-1959)|




HeinOnline --- 37 N. C. L. Rev. 155 (1958-1959)|




HeinOnline --- 37 N. C. L. Rev. 156 (1958-1959)|




HeinOnline --- 37 N. C. L. Rev. 157 (1958-1959)|




HeinOnline --- 37 N. C. L. Rev. 158 (1958-1959)|




HeinOnline --- 37 N. C. L. Rev. 159 (1958-1959)|




HeinOnline --- 37 N. C. L. Rev. 160 (1958-1959)|




HeinOnline --- 37 N. C. L. Rev. 161 (1958-1959)|




