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The prominence of judicial review in the history of constitu-
tional interpretation in this republic often overshadows the es-
sential and ongoing role of other institutions in the interpretation
of the Constitution of the United States. The finality of Supreme
Court decisions (barring reversal by the Court or by amendment)
plays a major—and appropriate—role in focusing our attention
on the courts’ decisions, but other factors also shape our percep-
tions. It is, at least superficially,! easy to trace the course of Con-
stitutional interpretation in the reported cases, and there is an
abundance of secondary literature. The history of congressional
and presidential interpretation, in contrast, is much less well-
known.2 It is, furthermore, intrinsically more difficult to grasp.
Non-judicial interpretations of the Constitution are often implicit
rather than overt, embedded in political decisions that may in-
clude no express discussion of constitutional issues at all. The
collective nature of congressional action and the often-confiden-
tial character of executive branch deliberations add to the diffi-
culties of working out the history of non-judicial interpretation.3
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1. Even with respect to the courts, the easily accesible case reports are a partial and
potentially misleading basis on which to rest historical scholarship. Professor William
Casto’s important new book on the Supreme Court’s first decade reveals an active and
important institution that a lawyer confined to the pages of the United States Reports
would be unable to perceive. See William R. Casto, The Supreme Court in the Early
Republic (U. of South Carolina Press, 1995).

2. The important history of constitutional interpretation by other institutions and
actors—lower executive branch officials, states, juries, non-governmental organizations,
and so on—is still more obscure.

3. The recent work of Professor David Currie on constitutional interpretation in
the First Congress is an important example of how much can be learned from a close
examination of congressional debate and action. See David P. Currie, The Constitution in
Congress: The First Congress and the Structure of Government, 1789-1791, 2 U. Chi. L.
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At times, however, the problem is even more basic: the orig-
inal materials necessary for understanding the development of
executive or congressional interpretation may simply be gener-
ally unavailable. A significant number of early opinions of the
Attorneys General, for example, never were collected in the offi-
cial Opinions of the Attorneys General, the first volume of which
was published in 1852,4 and remain in manuscript or printed only
in out of print and inaccurate nineteenth-century books on other
subjects. This is true of what was, to our knowledge, the most
important opinion written by an Attorney General during the
1790s on an issue of separation of powers. What follows, after a
brief introduction to the context of that opinion, is a modern edi-
tion of that opinion, written by Attorney General William Brad-
ford in 1794.5

I. INTRODUCTION

From the beginning of the Union, one of the most important
modes of interaction between the President and Congress has
been the executive’s submission of information for legislative
consideration. Article II of the Constitution requires that the
President “from time to time give to the Congress Information of
the State of the Union,”s and the early Presidents evidently did
not regard that duty as satisfied by the ritual performance of an
annual address.” However, “Congress began almost immediately
to call for information not voluntarily submitted,”s and in short
order the question arose of whether the President has some de-
gree of discretion in responding to such requests. The general
propriety of legislative requests for information and documents
was never in doubt: in April 1792, George Washington’s cabinet

Sch. Roundtable 161 (1995); David P. Currie, The Constitution in Congress: Substantive
Issues in the First Congress 1789-1791, 61 U. Chi. L. Rev. 775 (1994). On the other hand,
the self-evidently labor-intensive nature of Currie’s scholarship may well be a deterrent to
others!

4. Volume 1 of the official Opinions of the Attorneys General collects opinions
from the first Attorney General, Edmund Randolph, on, but has significant gaps in its
coverage.

5. The only previous publication of Bradford’s opinion was a defective edition in
John C. Hamilton, ed., 4 Works of Alexander Hamilton 494-95 (J.F. Trow, 1851).

6. Art. II, sec. 3, cl. 1.

7. See, e.g., Abraham D. Sofaer, War, Foreign Affairs and Constitutional Power 77-
78 (Ballinger Publishing Company, 1976) (discussing President Washington’s practice of
sending “material to keep Congress informed of important developments, including mat-
ters that could have led to military actions”); id. at 176-77 (noting that President Jeffer-
son’s practice was similar to that of his predecessors). Our outline of the context of
Attorney General Bradford’s opinion is dependent on the discussion in Sofaer’s invalua-
ble book.

8. Id. at 78.
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