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I. INTRODUCTION

The Warren Court’s constitutionalization of state criminal pro-
cedure was necessitated in part by the abdication of legislatures.
The “law” of criminal investigation had largely been made by indi-
vidual police officers whose decisions were reviewed —if reviewed at
all—by state court judges. The North Carolina General Assembly,
like the legislatures of most other states—has largely failed to pro-
vide any guidance either to law enforcement officers or courts in
resolving the difficult questions that arise when the need for effec-
tive criminal investigation comes into potential conflict with indi-
vidual liberties.

The Criminal Code Commission attempted to remedy this gap
by proposing detailed legislative regulation of criminal investiga-
tion.! It was the Commission’s view that a carefully drafted legisla-
tive code would provide more thoughtful answers—and more likely
be sustained on review—than ad hoc determinations by individual
law enforcement officials.

The General Assembly declined to enact a significant portion
of the Committee’s proposal in the area of criminal investigation.
Articles providing for inquest concerning suspicious death,? provid-
ing for (and limiting) stop-and-frisk authority,® creating carefully
limited electronic survelliance power,* and regulating procedures for
questioning of suspects® were not enacted.

The General Assembly did enact major Articles dealing with
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1. NortH CarRoLINA CrRMINAL CoDE ComMISSION, LEGISLATIVE PROGRAM AND REPORT, at
7-45, 193-201 (1973).

2. Id. at 7-10.

3. Id. at 10-13.

4. Id. at 29-45. The Commission proposal provided that applications for electronic
surveillance orders could be made only by the Attorney General, or by district solicitors with
the personal written approval of the Attorney General and that such applications could be
made only to resident or presiding superior court judges. The proposal included criminal and
civil remedies for any unauthorized possession or use of electronic surveillance equipment.
Lawful possession was limited to those officials who had written authorization of the Attorney
General. A substantial minority of the Commission was opposed to any wiretapping.

5. Id. at 23-24.
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search and seizure® and with non-testimonial identification proce-
dures.” This article will assess those provisions of the new Code and
will analyze legislative changes where necessary to an understand-
ing of the provisions as finally enacted. Constitutional requirements
which provide a framework in which legislation in this area must
operate will also be discussed.

II. CONSENT SEARCHES

The safeguards of the fourth amendment and the legislative
controls on the issuance and execution of search warrants are in-
applicable when a citizen “consents” to a warrantless search and is
thereby deemed to have waived his fourth amendment rights.®
Where there is consent to the search, there is no contemporaneous
record of the information upon which the law enforcement officers
determined to undertake the search, no showing of probable cause
before a neutral, detached magistrate, and no warrant particularly
describing the things to be searched. The Criminal Code Commis-
sion, therefore, decided to propose legislative safeguards for consent
searches. As adopted by the General Assembly,’ the Commission
proposal authorizes searches and seizures pursuant to consent, and
defines consent as “‘a statement to the officer, made voluntarily . . .
giving the officer permission to make a search.”'® Two important
provisions of the proposal which served to restrict consent searches
and to amplify the term “voluntarily”’ were deleted by the General
Assembly. The first deleted provisions required that before under-
taking a search pursuant to consent, a law enforcement officer
“must inform the individual whose consent is sought that he is
under no obligation to give such consent and that anything found
may be taken and used in evidence.”! The nature of informal con-
versation is such that it is difficult to reconstruct after the fact
whether a person from whom consent to search is sought fully under-
stood at the time of the search that he was free to withhold consent.
What may have been construed by the law enforcement officer as a
request may well have been viewed by the citizen as an implicit
demand backed by lawful authority.

N.C. GeN. StaT. §§ 15A-221 to -259.
Id, §§ 15A-271 to -282,
Zap v. United States, 328 U.S. 624 (1946), rev’d per curiam, 330 U.S. 800 (1947).
. N.C. GEn. StaT. §§ 15A-221 to -223.
10, Id. § 16A-221,
11. NortH CAroLINA CRIMINAL CoDE CoMMISSION, LEGISLATIVE PROGRAM AND REPORT, at
14,
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