The Sound of Silence: An Epistle on
Prayer and the Constitution*

Walter Dellingert

July 30, 1986

Members of the United States Senate
United States Capitol
Washington, D.C. 20510

Dear Senator:

A Report of the Committee on the Judiciary of the United States Sen-
ate' has just crossed my desk. From it I learn that the Committee has, by
a substantial majority vote,? favorably reported to the full Senate a bill
proposing a “Voluntary Silent Prayer Amendment” to the Constitution of
the United States. I write to urge you to reject this and similar amend-
ments as they come before you in the future. This particular proposal is,
at one and the same time, both trivial and dangerous. In terms of its os-
tensible objective—to permit a silent time to be set aside during which
pupils may choose to engage in silent prayer—it is simply unnecessary.
There is no present constitutional barrier to the creation by school boards
of such a moment of silence. Its less visible but far more profound effect,
however, may be to permit public officials at every level of government to
promote a religious exercise and to influence, encourage, and persuade
children to engage in a religious activity. This seemingly innocuous
amendment, if proposed by Congress and ratified by the states, would
thus have consequences significantly more damaging to religious liberty
than has yet been acknowledged.

* This essay is offered in honor of Charles L. Black, Jr., who has more than once intervened in
the affairs of state with timely letters on behalf of enduring constitutional values. See Black,
Amending the Constitution: A Letter to a Congressman, 82 YALE L.J. 189 (1972); Black, The
Marital and Physician Privileges—A Reprint of a Letter to a Congressman, 1975 DUKE L.J. 45;
Black, On Article I, Section 7, Clause 3—and the Amendment of the Constitution, 87 YALE L.J. 896
(1978); Black, Amendment by National Constitutional Convention: A Letter to a Senator, 32 OKLA.
L. REv. 626 (1979).

1 Professor of Law, Duke University.

1. SenaTe CoMM. ON JUDICIARY, VOLUNTARY SILENT PRAYER CONSTITUTIONAL AMEND-
MENT, S, Rep. No. 165, 99th Cong., 1st Sess. (1985) [hereinafter cited as SENATE REPORT].

2. On October 3, 1985, the full Committee on the Judiciary favorably reported S.J. Res. 2, 99th
Cong., Ist Sess. (1985), by a vote of 12 to 6. SENATE REPORT, supra note 1, at 27.
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The proposed amendment reads as follows:

Article —

Nothing in this Constitution shall be construed to prohibit individ-
ual or group silent prayer or reflection in public schools. Neither the
United States nor any State shall require any person to participate
in such prayer or reflection, nor shall they encourage any particular
form of silent prayer or reflection.®

An initial reading of the text of this proposed constitutional amendment
suggests that its effect would be quite minimal. Unlike an earlier amend-
ment proposed by President Reagan,* which would have permitted gov-
ernment-sponsored, teacher-led group recital of spoken prayer, this
amendment would avoid the spectre of involving bureaucrats and politi-
cians in the composition or selection of prayers. This apparently more
modest Silent Prayer Amendment seems merely to remove some existing
constitutional barrier that precludes school children from engaging in a
school-organized moment of silence in which those who wish to pray si-
lently may do so.

If this were the only effect of this amendment, then it would address a
non-problem. The notion (repeatedly implied but never explicitly stated in
the Senate Report) that Supreme Court decisions forbid schools from or-
ganizing moments of silence is highly dubious at best. If there is no such
existing barrier, then the affirmative case for the amendment virtually
collapses.

Nothing in the Supreme Court’s 1962 decision in Engle v. Vitale® pre-
cludes a school system from establishing a2 moment of silence. In Engle,
the Court considered a prayer that the defendant school board, acting in
its official capacity under state law, required every principal to cause to be
said aloud by each class at the beginning of each school day. The prayer
had been composed by a group of politically-appointed state officials, the
Board of Regents. Justice Black, writing for the Court, properly focused

3. SENATE REPORT, supra note 1, at 1-2.

4. The President’s proposed amendment read: “Nothing in this Constitution shall be construed to
prohibit individual or group prayer in public schools or other public institutions. No person shall be
required by the United States or any State to participate in prayer.” Message to the Congress Trans-
mitting Proposed Legislation, 18 WEEkLY Comp. PRes. Doc. 665 (1982). For comments on the
effect of this proposal, see Proposed Constitutional Amendment to Permit Voluntary Prayer, Hear-
ings on S.J. Res. 199 Before the Senate Comm. on the Judiciary, 97th Cong., 2nd Sess. (1982)
{hereinafter cited as 1982 Hearings], and Voluntary School Prayer Constitutional Amendment,
Hearings on S.J. Res. 73 and S.]. Res. 212 Before the Subcomm. on the Constitution of the Senate
Comm. on the Judiciary, 98th Cong., 1st Sess. (1983) [hereinafter cited as 1983 Hearings).

5. 370 U.S. 421 (1962).
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