Remarks on Jeffrey Rosen’s Paper

Walter Dellinger*

Let me speak briefly about one important question raised by Jeff’s bril-
liant, provocative paper, and by the conference he has organized, which is
whether textualism, however understood, can lead to both fidelity and re-
straint in interpretation of the Constitution. His focus on Section 1 of the
Fourteenth Amendment raises this question most sharply. Because the [lit-
eral] text of the Fourteenth Amendment itself is written with such an unre-
strained sweep, that provision constitutes the great challenge to the
simultaneous pursuit of both fidelity to text and judicial restraint. '

The Slaughter-House Cases did not cause this problem. Although
Slaughter-House was wrong, I have never agreed with the many scholars who
believe that its fundamental error was that it eliminated the correct clause for
the national protection of individual rights (the Privileges and Immunities
Clause) thereby “forcing” later interpreters to rely upon the wrong clause
(the Liberty/Due Process Clause). Slaughter-House may well have been
wrong about the Privileges and Immunities Clause and in failing to offer
greater protection to economic liberties. But the error of forcing subsequent
courts to turn to the wrong clause seems to be more of interest to a compiler
of head notes than to citizens and scholars. Having the Due Process Clause
do the work intended for the Privileges and Immunities Clause may be awk-
ward, but it is not a constitutional tragedy.

Although I hesitate to disagree with scholars such as Charles Black and
John Hart Ely, I am not as fully persuaded as they seem to be that the Due
Process Clause is an altogether inhospitable textual location for the protec-
tion of national rights against state interference. It is clever to say that sub-
stantive due process is oxymoronic and that, like the concept of a “sweet, red
lemon” it makes no sense. But I am not persuaded that the textual language
of the Due Process Clause—that no state shall deprive any person of life,
liberty, or property without due process of law—is incapable of doing the
work intended for Section 1 of the Fourteenth Amendment.

To insure that a person’s liberty is taken away only in a manner that
affords due process can be seen as having an irreducibly “substantive” con-
tent. Construing that phrase as [only] protecting procedural defense rights
such as the assistance of an attorney, the right to notice of the charges, the
right to call and cross-examine witnesses, while placing no restrictions what-
soever on the substantive content, renders the procedural guarantees them-
selves worthless. That is to say, if you allow me to determine unrestrainedly
the substance of a legal prohibition, then you have no procedural rights
worth observing. If I can [substantively] outlaw “Looking Like Professor Jeff
Rosen” or “Owning Too Much Property” there is no benefit to having a
Dream Team of defense lawyers and every other procedural right. Providing
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