885

Vagueness and Legal Language

Vagueness.is an inescapable attribute of language. Pro-
fessor Christie’s interesting and informative analysis
discusses how vagueness is often an aid to precise com~
munication and how a functioning legal system depends
on the existence of vagueness in language. Professor
Christie then discusses the limitations tmposed on the
use of language as a means of communication by the
presence of this very same vagueness and suggests that
these limitations rather than being cause for despair
should spur the utilization in the law of other communi-
cation devices. He concludes that vagueness is not a
deterrent but, rather, an indispensable element in the
regulation of human conduct through legal rules.

George C. Christie*

How often has the complaint been heard that words, the tools
of the lawyer, are vague and imprecise. This Article will examine
the underlying basis of this complaint, and it will be urged that
it is precisely this vagueness in language which often permits the
law to perform so many of its social functions. It is not being
urged that vagueness is itself an end or always a boon to the
lawyer’s work, but it is submitted that such an examination is
an essential prolegomenon for any further study of the effect of
language upon the judicial process.

In the first few pages of this Article attention will be directed
to the more obvious ways in which the vagueness of language
affects the law. Succeeding portions will focus on the less con-
spicuous relationships of vagueness to the law. Finally, a discus-
sion of the limitations imposed on certain areas of the law by
vagueness and imprecision in language will emphasize the need
for other techniques whose use, when noticed, is often decried
but which should, instead, be welcomed as an important addition
to the legal tool chest. If this last point can be established, the
implications that it has for the judicial process as a whole will
be well worth considering, although the pursuit of this more am-
bitious undertaking is beyond the scope of the present Article.

At the outset the customary distinctions between vagueness

* Associate Professor of Law, University of Minnesota.
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and ambiguity must be kept in mind. Vagueness is normally used
in the philosophy of language in connection with general terms
with an open textured meaning. When such words are used in
discourse, the intended scope of the term is often unclear. Terms
referring to colors are simple examples of vague terms. Ambi-
guity on the other hand is normally used to refer to a situation
where a general term may be at once clearly true of certain ob-
jects and at the same time clearly false of the same objects. A
classic example given by Professor Quine is the term “light” as
applied to the term “feathers,” since “light feathers” may be in
fact dark in color although light in weight.! To give another ex-
ample, Professor H. L. A. Hart refers to a case where a testator
leaves his “vessels” to a legatee. Did the testator mean to refer
to his crockery or to his yachts or to both?* With these distinc-
tions in mind, it should be noted that this Article will be primarily
concerned with the problem of vagueness.

I

In this first section, dealing with the more generally recog-
nized interrelationships between law and the vagueness of lan-
guage, particular attention will be directed to two legal tech-
niques dependent for their effect precisely upon the vagueness
in language. These techniques are by no means confined to the
legal sphere; their use is much more widespread and no philoso-
phy of language can afford to ignore their existence. The first
technique is the purposive search for vagueness, for reasons some-
times bad and sometimes good. The second technique is the pur-
posive use of vagueness as a means of permitting at least some
amount of necessary control over the authority that one power
group is forced to delegate to a subordinate power group.

A. Tuae Purprosive SEARCH FOR VAGUENESS

No one doubts that it is the function of courts to interpret
statutes in the light of the purposes which the legislature had
in mind in enacting the statutes. This is no more than a specific
application of the principle, self-evident to all students of lan-
guage, that a speaker’s remarks must be interpreted in the con-
text in which the remarks are made. But sometimes those who
are called upon to interpret someone’s remarks disapprove of the

1. Quine, Worp anp Os3secT 129 (1960).

2. Hart, Dias and Hughes on Jurisprudence, 4 J. Soc’y Pun. Teacuens
oF Law 148, 144 (1958); cf. Williams, Language and the Law—1II1, 61 L.Q.
Rev. 179-81, 189-92 (1945). The latter article is one of five very interesting
and lucid articles by Dr. Williams entitled “Language and the Law” swhich
appeared in volumes 61 and 62 of the Law Quarterly Review.
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purpose which the speaker seemingly had in mind. The situation
becomes acute when the interpreter is required to act upon the
speaker’s remarks. In such circumstances it is only natural for
the addressee of the remarks to search for vagueness so as to be
able to say, “well he really couldn’t have meant this, so he must
have meant this.”® The listener thus discards a contextually more
likely interpretation for a less plausible one which better accords
with his standards of good and bad.

Normative language is constantly undergoing such stresses in
the ordinary experience of almost everyone. How many house-
wives have had to tell their maids that “dust the house” meant
just that and not merely “dust the porcelain”? In the law, the
enterprise of purposely pretending not to hear is, of course, insti-
tutionalized. One may wonder what Anthony Comstock’s reac-
tion would have been if someone had told him that the statutes
unqualifiedly prohibiting the importation of contraceptive de-
vices into the United States,® which he was so instrumental in
getting enacted,” were going to be construed so as only to pro-
hibit the importation of .such devices for “immoral purposes.”
Mr. Comstock would have been no doubt gratified to know that
the importation of contraceptives by physicians is not for “im-

26

moral purposes.
It is ancient history that the exploitation of the vagueness in

language reaches maximum utilization when the groups in con-

8..Cf. the following AP dispatch which appeared in the Minneapolis Sun-
day Tribune:

A Windsor man who posted a sign on his barn saying “Please do
not ask permission to hunt,” returned from work in nearby Bingham-
ton to find several hunters in his woods.

‘When he inquired whether they had read his prominently displayed
sign, one replied, “We did read it. We thought you just didn’t want to
be bothered.”

Minneapolis Sunday Tribune, March 8, 1964, § H, p. 8, col. 1.

4. 46 Stat. 688 (1930), as amended, 19 U.S.C. § 1305(a) (1958). A com-
panion criminal statute also makes it a crime to transmit contraceptives
through the miails. 18 TU.S.C. § 1462 (1958). The first such prohibitions, in
substantially the same absolute form, were contained in the Act of March 3,
1873. 17 Stat. 598.

5. Mr. Comstock was influential in securing the passage of the legislation
of 1878, including the provisions prohibiting the transmission of contraceptives.
See BennerT, ANTHONY CoMsrock 101417, 1067-78 (1878); Brown & Leach,
Axrrony Comsrock 131-44 (1927).

6. United States v. One Package, 86 F.2d 787 (2d Cir. 1936) {construing
46 Stat. 688 (1930) (now 19 U.S.C. § 1805(a) (1958))). The court relied upon
a suggestion in an earlier case involving the criminal statute. Youngs Rubber
Corp. v. C. L Lee & Co., 45 F.2d 108 {(2d Cir. 1980) (the intent to make an
absolute prohibition cannot be “lightly . . . ascribed to Congress”).
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trol of the legislatures and those in control of the courts are
antagonistic to each other.” At such times maxims such as “stat-
utes in derogation of the common law must be strictly construed”
are applied with a vengeance to make legislative change of the
law difficult.® Perhaps a desire that human liberty should not
be lightly taken away has led to the maxim that “penal statutes
should be strictly construed,” and yet the application of this
maxim has certainly led to what some might call fairly gross
perversions of language.® In the extreme case where a prohibition
against “every” is interpreted so as to prohibit only “some,” it
may be felt that the distortion of language is so glaring that
there is no danger of the creation of new vagueness. Still, how
does a legislature make sure that “every” is taken to mean
“every”? At all events, enough has been said to indicate that,
owing to the conflicting human inclinations of not wanting to
disobey lawful directives and yet at the same time of not wanting
to implement directives considered unjust or unreasonable, lan-

7. There are other ways, of course, in which the courts may deal with legis-
lation of which they disapprove. Such legislation, for example, may be declared
void on account of vagueness. But not ell extremely vague legislation is de-
clared void and the conclusion is inescapable that the void-for-vaguencss
technique is often a way of deciding a case without articulating basic diffor-
ences in policy between courts and legislatures. For a good discussion of this
question, see Note, The Void-for-Vagueness Doctrine in the Supreme Court,
109 U. Pa. L. Rev. 67 (1960).

8. For an interesting and concise account of English and Canadian experi-
ence with the social legislation of the 1980’s, see Willis, Statute Interpreta-
tion in a Nutshell, 16 Can. B. Rev. 1, 20-27 (1938). See generally Pound,
Common Law and Legislation, 21 Harv. L. Rev. 883 (1908). In the famous
case of Johnson v. Southern Pac. Co., 117 Fed. 462 (8th Cir. 1902) a statute
requiring that “any car used in moving interstate traffic” be equipped with
automatic couplers was held not to apply to locomotives. The decision was
reversed. Johnson v. Southern Pac. Co., 196 U.S. 1 (1904).

9. For illustrations, see Hall, Strict or Liberal Construction of Penal Stat-
utes, 48 Harv. L. Rev. 748 (1935); Comment, Criminal Law and Procedurc-
Statutory Construction, 82 Mics. L. Rev. 976 (1934). Among the most shock-
ing examples is Lyons & Co. v. Keating, [1981] 2 K.B. 585, an English case,
where 2 statute prohibiting the use of any substance “purporting to be cream”
was held not to cover the use of emulsified fat in items purporting not to be
cream but only to contain cream. See also McBoyle v. United States, 283
US. 25 (1981): An airplane was held not within the scope of an act making
it illegal to transport a stolen motor vehicle in interstate commerce, where
motor vehicle was defined as an “automobile, automobile truck, automobile
wagon, motor cycle, or any other self-propelled vehicle not designed for run-
ning on rails.” In State v. Goldenberg, 80 Del. 4568, 108 Atl. 187 (1919), a
pawnbroker who charged 8% interest per month and 8% of the amount of
the loan as storage fee for the property pawned was held not to violate a
statute restricting interest on loans to 8% per month,
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guage will often be the scapegoat. Where there appears to be
no vagueness, vagueness and even ambiguity!® will be created;
the slightest trace of vagueness will be exploited. Once vagueness
has been found, one is free to choose the interpretation of which
one approves. There are, then, powerful forces at work impelling
men to search for vagueness in language and even intentionally
to create new vagueness with which a philosophy of language
must always reckon.

Yet no one would argue that such a technique — despite its
dependence on the exploitation or even the intentional creation
of vagueness-—is a completely unjustified one. To deplore the
inevitable use of such a technique would be to ignore the fact
that legislatures and prior judges do make mistakes, do fail to
consider all the implications of their acts, do improvidently try
to accomplish too much and that some means must exist whereby
those called upon to administer existing norms to new cases can
avoid the disastrous results to which such improvidence would
otherwise lead. This is not to say that subsequent administrators
should, or even in the nature of things must, have unbridled dis-
cretion to avoid the implications of prior rules of law through
the purposive search for vagueness. For present purposes, it is
enough to note not only the inevitability but the necessity of such
a technique. The ascertainment of how best to keep this tech-
nique within reasonable bounds is beyond the scope of this Arti-
cle, although much of the succeeding portions of this Article will
be very relevant to such an inquiry.

B. TuEPurrosive Usk oF VAGUENESS

Vagueness has some uses in law which permit men, through
the use of language, to achieve more sophisticated methods of
social control, for example, the use of vague language in legal
directives to-postpone ultimate decision. Such postponement may
be desired for a variety of reasons that are often interconnected.
Tt may be felt, for instance, that what is needed is individualized
application of a legal directive. Thus, in ordering integration of
the public schools, the Supreme Court said that integration must
proceed “with all deliberate speed.”® The initial decision as to
what is “all deliberate speed” in any particular situation is left
for the lower federal courts after an examination of the circum-
stances of each case. On the other hand, vague language may

10. A man who tried to vote for a dead man was held not to have imper-
sonated one entitled to vote since dead men can’t vote. Whiteley v. Chappell,
[1868] 4 Q.B. 147; cf. text accompanying notes 1 & 2 supra.

11. Brown v. Board of Educ., 349 U.S. 204, 801 (1955).
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also be used because a law giver may have a general idea of what
he wants to accomplish but may be uncertain as to what specific
conduct to prohibit. He decides on some vague general standard
which can evolve through a series of individual applications, a
general standard which can even change in content as the nature
of society changes. Perhaps the most famous of such general
standards are the “due process” provisions in the fifth and four-
teenth amendments to the Constitution.’? Another is the consti-
tutional grant of power to the federal government “to regulate
Commerce . . . among the several states”;® it was once argued,
unsuccessfully, that Congress could not regulate interstate tele-
graph companies because at the time the Constitution was adopted
the telegraph had not yet been invented.}* Finally, on a more
mundane level, one might cite section five of the Federal Trade
Commission Act of 1914, which empowers the FTC to prevent
“unfair methods of competition.”*®

The importance of the flexibility that vagueness gives to all nor-
mative methods of social control can scarcely be overestimated and
1s recognized by all. It allows man to exercise general control over
his social development without committing himself in advance
to any specific concrete course of action. Without such flexibility,
man would have to choose between no regulation and the impos-
sible task of minute specification of what is and what is not to
be permitted. Moreover, as already shown above, if man tries
to regulate too much in advance, he will be faced with the need
to pervert his own language through the constant creation of
vagueness in order to save himself from his own improvidence.!®

II.

The two aspects of vagueness in language to be discussed in
this section, although very germane to the law, have received

12. It is obvious that “due process of law” and “the equal protection of
the laws” evolve in meaning with the development of man. Compare Plessy
v. Ferguson, 163 U.S. 537 (1896), with Brown v. Board of Educ., 847 U.S. 488
(1954). At one time, of course, minimum wage regulation was unconstitu-
tional. Compare Adkins v. Children’s Hosp., 261 U.S. 526 (1928), with West
Coast Hotel Co. v. Parrish, 300 U.S. 879 (1987).

18. U.S. Consr. art. I, § 8.

14. Pensacola Tel. Co. v. Western Union Tel. Co., 96 U.S. 1 (1877).

15. 38 Stat. 717 (1914), 15 U.S.C. § 45(b) (1958).

16. There is an additional aspect of vagueness that is related to those
which have been discussed in the text. That is to say, there is another use of
vagueness that would have to be considered in any attempt to establish how
a legislature may assert its control over what is done by courts. It has been
noted that courts may search for and even create vagueness in order to avoid
legislative directives. It has also been noted that a legislature may use vaguc-
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attention primarily from philosophers of language and not from
lawyers. These two aspects of vagueness serve as positive boons
to language, particularly to legal language. The first is the need
for vagueness mnecessitated by what Professor Quine calls “the
linearity of discourse.”’” The second aspect also helps in coping
with deficiencies inherent in language; it is a means of attaining
a precision in discourse which would otherwise be either unat-
tainable or attainable only at a price which we might hesitate to
pay. This use of the vagueness in language may best be intro-
duced by an example from I. A. Richards. Professor Richards
points out that a painter working with oils may, with a limited
palette, attain more precise representations by thinning and com-
bining his few initial colors than can a man constructing a mosaic
who starts out with a greater variety of colored tiles but who,
precisely because he cannot thin and combine his tiles, is more
limited than the painter in the results he can obtain.!® The gen-
eral idea is, of course, that through the skillful combination of
vague terms a draftsman can often achieve better results than he
can by stringing together — or, if one prefers, fitting together —
precise technical terms.

A. VAGUENESS AND THE LINEARITY OF DISCOURSE

Reference here, of course, is being made to the fact that we
can only utter or write down words one at a time. To paraphrase
Quine,’® we often find that an understanding of some matter 4
is necessary preparation for an understanding of some matter B
which we are trying to explain. Yet, we sometimes find that 4
itself cannot be explained in adequate detail or even correctly, in

ness precisely in order to give a large measure of freedom to the courts. Some-
times, however, a court which is impatient with legislative lethargy in initiat-
ing legal reforms may seize upon intentionally vague language in a statute
to bring about so-called “necessary” reforms on its own initiative. In such
sttuations it might be said that the legislature meant to be vague but not
quite as vague as the court has made out. That technique of government
which employs the purposive use of vagueness might then be said to have
been abused. The court has exceeded the freedom which the legislature meant
it to have. But the present Article is concerned with vagueness and legal lan-
guage. As already noted, therefore, the ambitious undertaking of how to deal
with the problems of legislative control over judicial action that are sug-
gested in a discussion of vagueness and legal language is beyond the scope of
this Article. It might be noted in passing, however, that these problems are
often political in nature.

17. QUINE, op. cit. supra note 1, at 127,

18. Ricuaros, Tae Prmosorry or RuETORIC 69-73 (1936); cf. OGpEN &
Ricearps, THE MEANING OF MpaNmNG 205-07 (8th ed. 1846). Sece also
RicHARDS, 0p. cit. supra at 61-63.

19. QUINE, op. cit. supra note 1, at 127.
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any sense of that word, without an awareness of certain excep-
tions and distinctions that depend on a prior understanding of
B. This, of course, is always the problem of one constructing a
dictionary and is very often the problem confronting one who
is drafting a statute. Moreover, in both endeavors variations of
the basic problem are often met: A is defined in terms of B; to
understand B one must know not only perhaps something about
4, but also something about C and D; and for some reason or
other it is not felt expedient to define C and D until a much later
stage in the drafting process. In all these situations vagueness
comes to the rescue of the draftsmen. One first states or uses 4
vaguely, proceeds to B, C, and D, and eventually narrows down
the meaning of A without ever having to call upon the reader “to
learn and unlearn any outright falsehood”?® in the preliminary
statement of 4. One need not turn to a dictionary for examples
or even dwell for long on the fact that dictionaries are sometimes
forced to be almost completely circular in definition, as when, for
example, “poetry” is defined, inter alia, as “the art or work of
poets” and a “poet” is defined as “a composer of poetry.”? The
law abounds with examples of the use and abuse of this technique
and a few examples should suffice to make the point sufficiently
clear.

In section 1 of the Restatement of Contracts a contract is
defined as a promise or set of promises for the “breach” of which
the law gives a remedy.?® The draftsmen were forced to begin
somewhere and accordingly they began with a definition of “con-
tract.” And yet to define “contract” they had to use the concept
of breach or breach of contract, a concept which they had not yet
defined. The draftsmen presupposed that the term “breach” as
applied to contracts had already some vague meaning for the
reader, at least enough of a meaning to let them proceed on their
scheme for the construction of their restatement of the law. In-
deed, it is not until section 312, by which time the notion of con-
tract has been much refined, that they proceed to define “breach
of contract.”?® There, under the topic heading “Nature of a
Breach,” section 812 defines “a breach of contract” as the non-
performance of any “contractual” duty of immediate perform-
ance. Then, in the next 18 sections they proceed to particularize
more fully what they mean by “a breach of contract.”

Now, it is not being urged that the draftsmen of the Restate-

20. Ibid.

21. Wesster’s NEw CorieeiATE DicTIONARY 651 (1951 ed.).
22, RestaTEMENT, CONTRACTS § 1 (1982).

28. Id. § 812.
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