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BEYOND THE BALANCE OF NATURE

JONATHAN BAERT WIENER'

The Cummings Colloquia on Environmental Law at Duke
University were launched in 1996 by a generous gift in honor of
Jasper L. Cummings, Jr., and by the leadership of Dean Norman L.
Christensen of Duke’s Nicholas School of the Environment and Dean
Pamela B. Gann of Duke Law School. The mission of these annual
Colloquia is simple but ambitious: to bring together diverse disciplines
to confront the most difficult challenges in environmental law and
policy. ’

The first of the Cummings Colloquia, held in April 1996,
addressed the challenge to environmental law posed by the “new
ecology.” The new paradigm in ecology' rejects the traditional
notion of nature resting in harmonious equilibrium, and offers instead
a vision of restive nature — in perpetual flux, disturbance, and
renewal. As Dean Christensen has recently written, “We tend to treat
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1. The landmark work is Daniel Botkin’s DISCORDANT HARMONIES: A NEW ECOLOGY
FOR THE TWENTY-FIRST CENTURY (1990). An excellent synthesis is provided by Judy L. Meyer,
The Dance of Nature: New Concepts in Ecology, 69 CHI-KENT L. REV. 875 (1994). See also
Stewart T.A. Pickett et al., The New Paradigm in Ecology, in CONSERVATION BIOLOGY: THE
THEORY AND PRACTICE OF NATURE CONSERVATION, PRESERVATION AND MANAGEMENT 60, .
80 (Peggy L. Fiedler & Subdoh K. Jain eds., 1992); William K. Stevens, New Eye on Nature: The
Real Constant is Eternal Turmoil, N.Y. TIMES, July 31, 1990, at C1; William K. Stevens, Balance
of Nature: What Balance is That?, N.Y. TIMES, Oct. 22, 1991, at C4.
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the ‘natural world’ . . . as existing in some sort of long-terin stasis.
We assume that, when not upset by human impacts, [nature] will tend
to return to some predetermined ‘stable state,” much as a,pendulum
returns to its nadir position. During the first half of this century, the
notion of ecosystem succession [to a stable] ‘climax community’ was
one of the unifying principles of ecology. . . . [But now we know that]
[e]cosystem change is inevitable. Ecologists now view landscapes .as
complex mosaics, patches undergoing continuous change . . . .”2

In short, there is no such thing as the “balance of nature.” It is
a romantic human notion inconsistent with empirical observation. Yet
much of modern American environmental law has been based on the
old equilibrium paradigm and is designed to preserve such a balance
of nature®> I became intrigued by this anomaly in.the early 1990s,
and- had written about it just as the Cummings Gift made it possible
to convene a multidisciplinary discussion of its ramifications! My
goal in organizing the First Cummings Colloquium was thus to go

“Beyond the Balance of Nature” — td take as a positivist premise the
new non-equilibrium paradigm in ecology, and to ask the normative
questions whether and how environmental law should be reshaped to
match the new dynamic view of the way the world really works.

To this end we were privileged to host a sterling array of thinkers
in ecology, law, philosophy, government, economics, ethics, and
sevéral other disciplines of science, social science, and policy. The
meeting brought together Daniel Botkin, the leading exponent of the
“new ecology”; Dan Tarlock, the leading exponent of the incorpora-
tion of the new ecology into environmental law; and George
Frampton, the leading public official charged with managing the
interface of law and ecology. Joining these modern-day frontiersmen
were Bryan Norton, a philosopher of science; Alyson Flournoy and
Gerald Emison, experts on complexity and environmental law; Walter

.Kuhlmann, the attorney who has led the effort to make the new
ecology legally binding on federal land management agencies; and
Timothy Profeta, a joint Law-Environment graduate student at Duke

2. Norman L. Christensen, Jr., Science and the Sustainable Use of Land, in THE USE OF
LAND 273, 283-84 (H.L. Diamond and P. Noonan, eds., 1996).

3. See, e.g., Fred P. Bosselman & A. Dan Tarlock, The Influence of Ecological Science on.
American Law: An Introduction, 69 CHL-KENT L. REV. 847 (1994); A. Dan Tarlock, The
Nonequilibrium Paradigm in Ecology and the Partial Unraveling of Environmental Law, 27 LOY.
L.A. L. REv. 1121 (1994); Jonathan Baert Wiener, Law and the New Ecology: Evolution,
Categories and Consequences, 22 ECOL. L. Q. 325 (1995).

4. See Wiener, supra note 3.
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