FOREWORD
SCOTT L. SILLIMAN*

While the greatest threats of the nuclear arms race have perhaps
now been tempered, the United States and the world continue to face
arms control issues of tremendous significance. In some ways, the
collapse of the Soviet Union has exacerbated the problems we en-
countered during the Cold War. The need for hard currency caused
by the weakened economies of the Newly Independent States, the
lack of effective national controls over nuclear weapons systems and
storage facilities, and the sagging morale of the military who are
charged with controlling and safeguarding weapons of mass destruc-
tion and facilities, seemingly invite black market proliferation of
these weapons and fissile materials. Further, the international com-
munity continues to be frustrated in its attempts to either regulate or
totally ban the production, storage and use of chemical and biological
weapons by states that consider them a viable counterforce to the
major nuclear powers.

Iraq’s ongoing resistance to allow U.N. personnel to inspect all
its potential chemical and biological weapons production and storage
facilities is but one example of this problem." Moreover, if weapons
of mass destruction are being produced and stockpiled without com-
pletely effective international control and enforcement regimes, a
terrorist group or rogue state remains unchecked in its capability to
procure these weapon systems and use them indiscriminately. Some
weapons of mass destruction can even be produced from readily
available materials in unsophisticated laboratories anywhere in the
world, as illustrated by the 20 March 1995 sarin gas attack by mem-
bers of the Aum Shinrikyo sect upon the Japanese subway system,

*Executive Director of the Center on Law, Ethics and National Security, and Senior Lecturing
Fellow, Duke University School of Law. B.A,, J.D., University of North Carolina.

1. See ABC World News This Morning: U.N., Iraq Seem Headed for Another Confronta-
tion (ABC television broadcast, Dec. 16, 1997); Iraq Insists that U.N. Arms Inspectors Avoid
Sensitive Sites, N.Y. TIMES, Nov. 24, 1997, at A8; CNN Morning News: Chief U.N. Inspector
Looks for Way to Regain Access to Irag (CNN television broadcast, Nov. 14, 1997); James
Bone, Iraq Bars American Pair in Arms Row with UN, TIMES, Oct. 31, 1997, at 21, available in
LEXIS, News Library, Curnws File; All Things Considered: U.N. Iragi Travel Resolution (NPR
radio broadcast, Oct. 23, 1997).

HeinOnline --- 8 Duke J. Comp. & Int'l L. 1 (1997-1998) |




2 DUKE JOURNAL OF COMPARATIVE & INTERNATIONAL LAW [Vol. 81

which killed eleven people and injured almost a thousand more.’

U.S. policy on controlling weapons of mass destruction is espe-
cially complicated by the absence of a clear national consensus about
how to proceed. This was evidenced in part by the statement issued
two years ago by over fifty flag officers from the United States and
around the world renouncing nuclear weapons on moral grounds and
urging unilateral disarmament—a position quickly challenged by
other respected authorities on U.S. policy.?

Scant guidance on the applicable law was gained from the 8 July
1996 advisory decision of the International Court of Justice on the le-
gality of the threat or use of nuclear weapons." The convoluted
opinion was rife with ambiguity and the Court’s most celebrated
holding—that the threat or the use of nuclear arms is generally con-
trary to the rules of international law applicable in armed conflicts
except in an extreme circumstance in which a state’s very survival
would be at stake—almost defies an agreed-upon interpretation or
application. Then again, even in cases where potential nuclear,
chemical or biological threats have been addressed by international
treaties, questions remain in the United States about verification and
enforcement of those agreements. The heated debate in the U.S.
Senate last April’ on the advisability of approving ratification of the
Chemical Weapons Convention,’ a seemingly straightforward treaty
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